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TO THE SPECIAL PANEL FOR SERIOUS CRIMES AND THE PROSECUTOR :

The Defence replies as follows to the Prosecution Response dated 20 October 2024

Re: paraaraphs & o 8 of the Prosecution Response

Tape recordings

1. The prosecution has , in ifs respense to the specific request of the defence for
discovery of the items listed under sub-paragraph 5. 6, failed to address the Issue
on the existence or otherwise of the requested iterns .

Other information and materials

@ No responsa on the request for discovery of the items specifically listed under
’ sub-paragraphs 5. 7 ta 5. 13 of the defence motion has been furnished by the
prosecutor, He has completely avaided responding to the issues raised and has
Instead respended on how , in his subjective opinion , a decision was arrived at
to justify filing an indictment against the accused. This issue has not been raised
by the defence in its motion , and Is accordingly totally irrelevant for purposes of

he motion before the court,

3. The information and materals requested under sub-paragraphs 5. 7 to 5, 13 Is
relevant and materal to the cose ogainst the accused and falls under the
extensive disclosure obligations Impaosed upon prosecution authoritiss fo " ensure
lawyers access to aporepriate information, fites and documents in thelr possession
or control in sufficient tirne fo enable lawyers o provide affective leqaal assistance
to their clients ~ 1, and to perform prosecutoricl dufies subject to the
constitutionally imposed criteria of * legality, objectivity and impartiality, ™ 2

The prosecutor has adopted a strategy of selective prosecution in this case.
Augustinho Sufa was initially interviewed as a suspect in this case and gave an
extrernaly incriminating statement concerning his role in this and another matter.
Logic dictates that this inferview could only have taken place after the
prosacution had recelved cerain information from a person or persons
conceming Augusfinho Sufa in respect of this parficular case . All information ,
including the investigation file, relating to this former suspect, now a prosecution
witnass . must ., in the interests of the proper administration of justice therefore be
put befare the court by way of disclosure.

( 7 The prosecution’s failure to address and respond to the defence request for

g disclesure of such  Infermation and materials | particularly if it could be of
assistance fo the defence for purposes of impeachment , and of value to the
court in deftermining the reliability of evidence , causes subsiantial prejudice to
the accused in that such faoilure affects the accused’s right to a fair tricl.
Furthermare, non-disclosure could materially affect the outcome of the
orocesdings in that potentially vital information contained in the investigation file

VUM Frinciples on the Rola of Laowyers, Principle 21
2 ROTL Corstitution . Section 132. 3




which could shed a different light on the case , could , with respect .be
suppressed.

Strict complionce with disclosure obligations is essential fo a fair trial. To sidestep
the issue as the prosecution has dong here, dose not serve the fair and proper
administration of justice . The court is duty bound to compel the prosecution o
respond to the issues raised by, and to provide , the defence with all the
inforration and matenals asked for In ferms of sub-paragraphs 5. 7 1o 5. 13 of the
defence motion and to place the enflre investigation file before the court .

Re: paragraphs paragraphs 9 fo 11

Compiate Report on the Indonesian Commission on Human Rights Viclations

6,

The fact that the document in question constitutes on ™ executive summary ©
renders it incomplete and unrellable . The summary focusas only on certain
incidents in certain areas of East Timor and is in fact totally silent on Cecusse . In
the absence of the complete report being placed before the court , one is
entitled to conciude that this commission focused only on incidents in regions of
the country mentioned in the report and not Cecusse |

To aftribute general and specific findings by the commizsion In respect of other
parts of the country, In the clear absence of any specific findings In relaticn to
Oecusse in this summary , would be manifestly unfailr. Reliance cannct be placed
on ., and conclusions cannot be drawn from . a summary of a document without
the complete version being made available to the defence and the court for
inspection.

In the absence of disclosure and inspection of the full and complete report, to
accept the argument by the prosecutcor that @ the ™ executive summary ™ is ™ so
self explanatory and so clear and precise * ; that admission of decumentary
evidence in other cases amounts fo ™ jurisprudence of the Special Panels ... and
cannol ba challenged by the Defence " and that judicial nofice should be
faken of the contents of this document , would be contrary to the interests of the

fair and proper administration of justice.

For the court to be able to aftach any weight to the executive sumrary . and for
the defence to evaluate any findings contained therein in the context of this
parficular case, disclosure of the full and complete report for inspection by the
court and defence is necessary.

In the event of the complete report not being in the possession of the
prosecufion, the prosecutor is requested to inform the court of the source of this
executive summary and how if came to be In the possession of the prosecution;
and why the court is being asked to consider what, in our view , would armount to
a highly guestionable docurment , as evidence in support of an assential element
of the offence chorged in the indictment.




Re: paragraphs 12 1o 14

Crime Scene Report, Exhumation/Autopsy Report. Photograohs

Q. The defence notfes that given the noture of charge being brought against the
accused , potentially valuable evidence has not been properly securad by the
prosacution . This is extremely disturbing as cne of the fundamentals of police
invastigations Into alleged kilings s the acquisiiion and subsequent securing of
evidence , particulary forensic evidence, which would have a bearing an ssueas
of guilt or innocence in any gliven case.

10. The prosecution has responded that forensic work at the time was undertaken by
military personnal , implying that they may have been unskiled in required
procedures, and that most of the items , without specifying which items were in
fact handed aver, relating to the period § April 2000 fo 19 April 2000 were not
propery handed over . and for this reason is unable to discover the items
requestad under subb-headings 5. 1 to 5. § by the defence.

11. Given the background to the incidents and the sensitive nature of the work , it is,
in our opinion , highly uniikely that unskilled personnel , af all materal times acting
under the direction and control of the prosecution, would have been assigned
to camry out exhumations and autopsies and that evidence and documentation
woulld net have been secured,

12, The defence notes from the prosecution resoonse that an exhumation was
carried out during the period 5 to 12 April 2000, and an autopsy was held on 19
April 2000, From what source has this information been cbicined ? Thesa details
must, in our view, have been obtained from some documentary source. In the
absence of proof to the confrary, which the prosecution has not offered, the
defence has reason to believe that thase details could have been abtained from
the documents the defence is requesting the prosecution fo disclcse.

Conclusion
13 The defence , with respect, is of the view that this matter has not met the
standard of a full, fair and impartial investigation. On this basis the defence | in

the inferests of the proper administration of justice , secsks disclosure of the items
and materials listed in sub-paragrapns 5.1 to 5, 13 of its original maotion.

Wherefore , the Defence prays that the prosecution response be rejected and that the
relief prayed for in the defence founding mction te grantad,

DATED THIS 2% DAY OF NOVEMBER 2004
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