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TO THE SPECIAL PANEL FOR SERIOUS CRIMES AND THE PROSECUTOR : 

The Defence replies cs follows to the Prosecution Response dated 20 October 21234 : 

Re: paragr- 8 to 8 ol fhe Prosecution Response 

rope recording1 

1 ,  The prosecution has , in its response to the specific request of the defence for 
discovery of the items listed under sub-paragraph 5. 6 ,  failed to address the issus 
on the existence or otherwise of the requested items . 

Other infornation and  materials 

No responm m the request for di~covery of the Hems specifically listed under 
sub-paragraphs 5. 7 to 5. 13 of the defence motion has been furnished by the 
prosecutor. He has completely avaided responding to the i w  raised d has 
Instead responded on how , In hls silbiective opinion , a decision was a r r i i  at 
to jutlfy filing an indictment against the accused, This issue has  not been raised 
by the defence in Its motion , and Is accordingly totally Irrelevant for purposes of 
he motion before the ccurt. 

The Information and materials requested under sub-paragraphs 5. 7 to 5. 13 Fs 
relevant and material to the case against the accused and falls under the 
extensive disclosure obltgatlons imposed upon prosecution authorities to " ensure 
lawyers access to o~nro~r io te hfomot/on files and ducument$ in thekpmmss/or, 
or control in sufficienf tlrne to enable lawyers to ~rovide-eBecfive /ecml osistcmcs 
to thek clients ' 1, and to perform prosecuforial duties subject to the 
constitutionally imposed crtterio of legality, objectivity and imparflality, " 2 

The prosecutor has adopted a strategy of m l ~ c t l v ~  prosecution in this case. 
Augustinho Sufu was initially Interviewed as a suspect in this case and gave an 
extremely incriminating statement concerning his role in this and another mutter. 
mgic dlctates that this interview could only have taken place after the 
prcsecution had received certain information from a person or persons 
concerning Augusfinho Sufa in respect of this particular case . All information , 
including the investlgatlon file, relating to this former suspect, now U prosecution 
w~tness , mud . in the interests of the proper administration of justice therefore be 
put before the court by way of disclosure. 

The prosscutlon's failure to address and respond to the defence request for 
bjscloscrre of such informotion and materials , particularly if it could be of 
ffsslstance to the defence for purposes of impeachment , and of valus to the 
court in determining the reliability of evidenco , causes substantial prejudice to 
the accused in that such failure affects the accused's right to a fair trial. 
Further-more, non-disclosure could materially affect the outcome of the 
7roceedings in that potentially vltal Information contained in the investigation file 
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which could shed a different light on the case , could , with respect ,be 
supprefml. 

5. Strtct compliance wit h bisclcwre obligutions is essential to a fair trial. To sidestep 
t h ~  issue cs the prosecution has done here, dose not sera the fair and proper 
administra.t.ion of justice . The court is duty bound to compel the prosecution to 
respond to the issues raised by, c~nd to provide , the defence with all the 
inforna;tion and materials asked for In terms of sub-paragraphs 5. 7 to 5, 13 of the 
defence motion and to place t h ~  entlre investlgatlon file before the court. 

Re: paru~raphs paraqraphs 9 to 1 1  

Cornpkte Reporf on the indonssiun Commission on Human Rights Violations 

6.  The fact that the document in question constitutes an " executive summary " 

renders it incomplete and unreliable . m e  summary focuses oniy on certain 
Incidents in certain areas of East Timor and is in fact totally silent on Oecusse . In 
the absence of the complete report being placed before the court , one is 
entitled to conclude thd  this commlsskm focused only on incidents In regions of 
the country mentioned in the report and not Oecusse , 

7.  To attribute general and specific findings by the cornmisskm In respect of other 
ports of the country, in the clear absence of any spcific findings In relation to 
Oecu= In fhis summary, would be manifestly unfalr. Reliance cannot be placed 
on, and conclusions cannot be drawn from. a summary of CI document without 
the complete verslon being made available to the defence and the court for 
inspection. 

8, In the absence of disclosure and impection of the full and complete report, to 
accept the argument by the prosecutor that : the ' executive summary " is ' so 
self explanatory and so clear and precise " ; that admission of documentary 
evidence in other cases amounts to " jurisprudence of the Special Panels . .. and 
cannot be challenged by the D e f e n c ~  ' ; and that Judicial notice should be 
takm of the contents of this document, would be contrary to the interests of the 
fair and proper administrat~on of justice. 

For the court to be able to attach any weight to the executive summary, and for 
the defence to evolude any findings contained Iherein in t h e  context of thls 
particular case, disclosure of the full and complete report for Inspection by the 
court and defence is necesory. 

In the event of the complete report not belng In the possession of tine 
prosecution, t h e  prosecutor is requested to inform the court of the source of this 
executive summary and how it cams to be In the pmsesdon of the prowcution; 
and why t h e  coud is being asked to conslder what, In our view, would amount to 
a highly questionable document, as evidence in supporT of an essnntlnl element 
of the offence chnrged in the indictment. 



Re; paraqraphs 12 fa 14 

Y The defence notes that givsn the nature of charge being broughf against the 
u c c u ~ c i  , potentially valuable evidence has not been properly secured by the 
pros~cution . Th i s  is extremely disturbing as c m  of the fundamentals of police 
investigattms Into alleged killings Ss the acquisition and subsequent securing of 
evidence, particularly forenslc evidence, which would have a bearing an issues 
of guilt or innocence in any glum case. 

10, The prosecutlon has responded that forensic work at the time vms undertaken by 
military personnel , implying that they may have been unskilled in required 
procedures, and that mod of the items , without specifylcg which items were in 
?act handed over, relating to the period 5 April 20Cw3 to 19 April 2000 were not 
properly handed over , and for this rmson is unable to discover the items 
requested under sub-headings 5. 1 to 5.5 by the defence. 

- l 1 ,  Given the background to the Incidents and the sensitive natcm of the work, it is, 
in our opinion, highly unlikely that unskilled personnel, ot all material times acting 
under the direction and control of the prosecution, would have been asigned 
to cony out exhumations and autopsies and that evidence and docurnentatlon 
would not have been secured. 

12, The defence notes from the prosecution response that an exhumation was 
carried ouf during the period 5 to 12 April 21MO, and an autopsy was heid on 19 
April 2009. From what source has this information been obtained ? These details 
must, In our view, hove been obtained from some documentary source. In the 
absence of proof to the contrary, which the prosecution has not offered, the 
defonce h a  reason to believe that thase details could have been abtained from 
the documents fh8 defence requesting the prosecutlon to disclose. 

Conclusion 

13. The defence , with rsqecf, is of the view that thls matter has not met the 
standard of o full, fair and impartial Investigation. On thls bask the defence, in 
the  interests of t t ~e  pmper odmlnistmtian of justice , seeks disclosure of the items 
ond materials listed in sub-paragraphs 5.1 to 5. 13 of its original motion. 

Wherefore. the Defence prays that the prosecution response be rejected and that the 
relief prayed for In the defence founding motion be granted. 

DATED THIS 2"0 DAY OF NOVEMBER 2004 

- - ....,.....,..,.......,,,.....,.,,...,, a . . . . . , . , . . . . . .  

Sebastibrn ~ ~ p e n a h  
Counsel for Mateus Lao aka Ena Poto 


