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Procedural background: 

1 On the 5 February 200 I ,  the Prosecutor fded the original indictment 
against the accused persons. On the 27"' April 2001, during the 
preliminary hcaring, the C ~ u t ?  asked the Public Prosecutor to amend 
the i ndictrnent, what h e did on 25 M ay 200 1 b y filing a n a mended 
indictment. 

2 On 20 February 2002, the PP filed an application for leave to further 
amend the indictment against the above-mentioned accused persons, 
pursuant to Section 32 of UWTAl?T Regulation 2000/30. The Public 
Promutor r quested also upon granting l eave to further amend the 
indictment, to deem the indictment firther amended in the ternls - described below. 

3 This application was reiterated during the trial hearing on the 4Ih 
March 2002, where the Prosecutors expIained the content of their 
motion to further amend the indictment. 

4 During the S ame h earing, the D efense C ounsel o f the third a ccused 
Sabino Gouveia Leite opposed the application on several grounds. 

5 The Prosecutors responded oralIy to the Defense submissions and on 
20 March 2002, they submitted their written response to the 
submissions of the defense. 

Submissions of the parties 

6 The PP submitted a request for leave to amend the indictment with 
respect to the factual allegations against the third accused Sabino 
Gouveia Leite. The Prosecution requested to be allowed to insert two 
paragraphs in the indictment. m e  first paragaph was to be inserted 
immediately after paragraph 28, in the following terms: "28 bis. 
Sabirzo Goz41:eia Leite provided irzforzatiort to the KMP militia 
regar-dirtg the  identities of civiliarzs W h supported irtdeperlderzce of 
East Tirnor or Faluntil or- have relutions with members of Fdirrtil, so 
thnt they will be arrested, interrogated and detained by the EOMP 
rrzilitia". The second paragraph was to insert immediately after 
paragraph 60 as follows: 60A. Snbirm G'orweia Leite provided 



irlforazcrtiorr to the KMP rnilitin rhat victirn A, Victim B urid Victim C 
pro videdjbod for Fizlirztil. " 

7 ' f ie  reasons submitted by the Prosecution for the proposed 
amendment are: (1) to ensure that the statement of facts are in tandem 
with the charges; (2) to ensure that the statement of facts support the 
charges contained i n  the indictment; (3) to comply witli the 
requirements of Section 24. l .c. by providing precise statement of facts 
upon which the accusation is based; (4) and to clarify the participation 
of the accused person in the crimes charged against him in the 
indictment. 

8 The dcfense opposes to the application for leave to amend the 
indictment for the following reasons: ( l )  the amendment sought is too 
Iate; (2) the amendment sought unjustly penalizes and prejudices the 
accused; (3) the paragraphs sought to be inserted do not support any 
of the grounds invoked in the application as they are out of context 
and out of place (for paragraphs 28-30) and is a mere generalization 
that dms not even allege any specific nor approximate details of time, 
date and location (paragraph 60 A). Therefore, the defense requested 
the Special panel to dismiss the application to fiuthcr amend the 
indictment and thereby disallowing the insertion of proposed 
paragraphs 28 bis and 60 A. 

9 In their response, the prosecutors rejected one by one the submissions 
of the defense. They then requested that the SpeciaI Pane1 dismisses 
the submissions and cIaims of the defense for lack of merit, and to 
grant the application of the Prosecution to further amend the 
indictment in the terms specified in the application. 

Relevant p rovisions o f t he law with respect to the amendment o f  the 
indictment. 

10 With respect to an amendment of the indictment, Section 32 of 
UNTAET ReguIation 2000/30 as amended by Regulation 2001/25 
providcs that: "32.1 Ajier. rhe ir~dict~rienl has beerz p?-esettted nrtdprior 
io the commencemer-zt of t h ~  trial, thv Public Proseczrtor may arttend 
the irzdicrrrrmt orzly with leave of the Court. 
32.2 Afrer the trial has begurr and prior to final decision i r z  the case, 
the Cotrr-t rtray, at the request of the pros~cz~tor, allow nrtzendment of 



the indictrnerlt ry the Court deterrnirres thrt the eviderzce at trial 
establishes qlr nlrficat ion oj'the crirne or crimes r vhiclr is drffererz t ttzarl 
ttznt which czppearq.Y in the irrdictmerzt. The accused ard his or her legal 
r-epi-esentutive have the right to be irzlniediately irzfbmted by the Cozrrt 
of the new qzralrficatiarz oj' the criminal oflcrrcc jbr which he or slw 
may be corzvic~ed. 

32.3 1r1 cir-crrrnsturrces defirzed irr Scctiorzs 32.1 or 32.2 of the presenl 
regulatiorz, the acczised, iJ'he or she so reqtmts, must be grnrrted a 
deluy in the proceedings to prvpare his or her defense with respwt fo 
any new matter-s alleged, artd to propose and examine new evidence. 

Whether or not the indictment was submitted prior to the trial 

The first issue to be analyzed by this Court in the present case is to 
determine whether or not the amendment sought was submitted prior 
to the commencement of the trial or after the trial has began. 

It is true that, as submitted by the Prosecution, Section 32 UNTAET 
Regulation 2000/30 allows an application for leave to amend an 
indictment at any time before the court makes its finaI decision. 
However, the same section distinguishes in its two first paragraphs 
(paints 1&2$ the conditions upon which leave to amend the indictment 
can granted by the Court. 

This Court disagree with the Prosecutors when they say as a general 
principle that " A trial commences with the delivery of opening 
statements by the prosecutor and the counsel for the accused in which 
they c xpIain their respective p ositions and outline the e vidence that 
they expect to present to support their cases. The commencement of 
the hial has to bc sought in Section 30.2 ~ ' N ~ ~ ~ ~ / ~ e g u l a t i o n  
2000/30 which says: " 30.2 Orz tlre date urtd tinre detenrzined in 
accordarzce with Section 29.3 of the preserzt r-eguliztiorr, the competent 
judge shizll c d l  zrporz the parties, shall ver[b their identities; shall 
erzter- szrch irtformation into the record urzd shall declare the trial 
open. " 

In the present case, the trial was declared open on 8 February 2002. 
The prosecutors submitted the application for leave to amend the 
indictment on 19 February 2002. It is therefore clear that, as the 



defmse submitted, when the request for amendment was filled, the 
trial Iias already been opened. 

15 It is true that, because of some motions submitted just aftcr the trial 
was declared opened, the Court did not start yet with the presentation 
of evidence. In a normaI situation, &er the opening of the trial, the 
Court should have gone directly to the presentation of evidence. In the 
present case, the Court had to deal first with motion raised and 
applications filled by the parties and did not yet proceed, pursuant to 
Section 33 UNTAET Regulation 20001'30, to the presentation and 
hearing of evidence. The hearing of cvidence started on 27 March 
2002, when the accused persons were asked to make any statement. 
However, that does not change the beginning of the triaI pursuant to 
Section 30.2 W I ' A E T  Regulation 2000:30 stated above. 

I6 Sincetktrialhasalreadybegun,thisCourtwillapplySection32.2, 
which obliges the Court to allow the amendment of the indictment, if 
the Court determines that the evidence at trial establishes quaIification 
of the crime or crimes which is different than that which appears in 
the indictment. 

17 However, the amendments sought by the Prosecutors are minor 
amendments and do not have any material effect on substance of the 
present indictment. They do not affect the nature of the charges 
against the accused. Thc Court is of the opinion that such an 
amendment seeking an expansion of facts in order to support the 
existing charges is not really an amendment but a clarification of 
facts. The Court refers to the case reIied upon by both parties where 
the Trial Chamber in its decision on the first amendment of the 
~userna '  indictment found that: " an expansion of the facts adduced 
irr srdpporr of existing counts does not in the upirliotz of the Tribzlrzai 
r~puesent an anrerrdrnent 0 f the itrdictrtrerrt hut rather firrttzer 
purl iculars which e nzerge ciririrg vai-iuus s tug~s  o f't tie t riai a guinst 
the ~ C Z I S  ed." 

18 The amendment sought is bringing ininor changes in the way the facts 
have been allcged without any significant alteration of the existing 
indictment, as decided already decided by the ICTY, in the case the 



Prosecutor vs. ~ i ~ o s e v i c ~  when i t  says "...and there are a few nrinor 
changes in the rvuy cel-fuirr facfs lzarre been alleged. iVorzc. of rlzfie 
alterations U significant. T'zer-e have been no deierions of 
si,gnijicarrce mu& to the original irldictnterrt ". 

This nature of thc amendment sought distinguishes the present case 
from the Musema cast referred to by the Defense. In the Muserna 
case, the amendment was to add a new count3. This means to say that 
after all the relevant witnesses testified, the Prosecutor added a nem 
charge based on hose testimonies. In the present case, the proposed 
amendment is not to include a new eharge, but to seek expansions of 
the facts adduced in support of existing counts. 

The Court is of the opinion that such an amendment seeking to further 
iirticuIate and provide better particulars regarding the manner in which 
the crimes already charged in the indictment were committed, cannot 
be refused to the prosecution. They can be contradicted by the defense 
and analyzed by the Court in its final findings. 

This Court wiIl go then one by one to other issues raised by the 
parties, mainly the fact the amendment sought is too late; the fact that 
the amendment sought unj ustIy penalizes and prejudices the accused; 
and the faet that the amendment sought is not supported by facts or 
evidence and is out of context and that the amendment sought would 
conf~lsc the accused. 

With respect to the fact that the request for amendment is filed tor, late 

22 The defense submitted that more than one year after the amended 
indictment was filled, more than 9 months after the amended 
indictment was submitted, and at the time the trial has started, the 
Prosecutor is seeking to amend the indictment. 'fie Defense did not 
show why the amendment is too Iate, considering that the law allows 
the prosecution to amend the indictment at any moment prior to the 
final decision with leave of the Court. The defense only referred to the 
Appeals chamber of the ICTR in the case of Alfred MUSEMA' in 
order to support his contention in saying that: " the Appeals Chnrnber 

l k r i ~ i o r r  an Apphirivn 10 Atnend Indictr~tml and on Co@rt~rnlion ofAmend~d frrd~llc~rncnt 
' ICTR. Prosmr~or v. A-frtsenra, Trial Chamber &cisjan, pnrogruph 27, page 2. 
' ICTR-96-13-A, Appcals Chamber, A l k d  Muserna Vs Thc Prosecutor 



of rize irlrlrerrrutiorral Ci-inzirzul rribzirral for Rwartcilr held iiz tile case of 
A p e d  MUSEMA (ICTR-96-13-A) fhur urz anzeircilrzerzr of file 
in&-rmcrzl more t/zm rizree rr~onfizs afier tizc wirrzess' sfaferrtenls were 
obtairzed by the Prosecz&w was ulreadj, late" 

23 As already underlined by this Court in the paragraph 12, the 
prosecution has the rights to amend the indictment at any time with 
leave of the Court. Only the conditions of granting amendments differ 
considering the timing of the amendment sought (amendment 
subrnittcd prior or after the commencement of the trial). 

24 It is true that, as submitted by the Prosecution, the issue of amendment 
was not central in the Mvserna Case before the Appeal Chamber'. 
However the statements made by the appeal chamber reflect its 
findings on that issue, and can be referred to by this Court in the case 
it deems them relevant to the issue raised in the present case. Of 
course, the Court will take into account, what distinguish the Musema 
case from the prescnt case. 

With respect to the timing of the amendment, this Court agrees with 
the Prosecutor that Muserna Case is different from the present case. In 
Musema casee, the amendments impeached by the Appeals Chamber 
were anlendments that were in t rdumd after the trial had already 
commenced and all the witnesses on whose statements the Prosecutor 
intend& to rely upon in support of the new count had already 
testified. The timing of the amendment in the MUSEMA case was 
such that the defense could not adequately cross examine the 
witnesses for the Prosecution as at the time the witnesses gave their 
testimony the charge was different from the one he was subsequently 
convict& of. 

26 In this case, the presentation of evidence has not yet commenced and 
no witness has testified yet. The accused persons can adequately 
cross- examines the Prosecution witnesses, as they are yet to testify. 

ICTR-96-13-A, Appeals Chanrkr. Alfred Musema Vs T h  Prasccutor 
' LCTR, Trial Chamber. the Prosc~utor v9 Muscrna. pge 2. 



With respect to the fact that the arnendrnent.sou~ht i s  not su~ported bv 
facts or evidence and is out 03' context and that the amendment sought 
wnr~lcl confuse the accused. 

27 The Court agrces with the Defense that the proposed amendment to be 
inserted after paragraph 28 speaks of generahat ion, whereas 
paragraph 28 to 30 speak of the specific incidents concerning 
Benedito da Costa, Amelia Belo and their children. However, the fdcdcts 
that the allegations Q f the Public Prosecutor in that paragmph is of 
relevance not only to the detention of Bendito Da Costa and Amelia 
Be10 but is relevant also ta all the other victims of detention, codd not 
be an obstacle for the defense to understand the charges against the 
accused Sabino Gouveia Lete, for the detentions of persons named in 
paragraphs 28 to 30 as well as the other persons named in paragraphs 
3 1 to 48. 

28 It is true that all the imperfections of form have not been detected in 
the indictment, for example with respect to the style, the way some 
sentences are couched and the possibility to put together some similar 
counts in order to have less counts with the same charges. The 
imgularities of forms raised with the amendment sought rerating to 
the cmtexr and generalization can also be found in other parts of the 
indictment. I n p aragmph 4 7 , 4  8 &: 49 for example i t i s question o f 
release of k n d i t ~  da Costa and others in a paragraph reIating to the 
detention of Aurea Cardoso. However, such an imperfection of form 
does not put any obstacle for the accused to understand the indictment 
and then for the continuation of the trial. 

29 The court considers the amendment sought by the Prosecution as an 
effort to clarify the participation of the acused Sabino Gouveia kite. It 
is obvious, as the defense underlined that the idea of doing it is an 
aAer thought. Otherwise, the Prosecution should have done it earlier. 
The Prosecution remembered to do it after the submission of the 
original indictment and prcvious amendment of that indictment. The 
court realizes from the statements already on the file that tl~c 
witnesses Bendito da Costa, Aurea Cardoso and Jose Gouveia Leite 
have made specific reference to Sabino Gouveia Leite in relation to 
Count 1 (against Jose Cardoso @ Mouzhino), Count 14 (in relation to 
Joao Franca Da Silva GiJhoni Franca) and Count 2 2 (in relation to  
Sabino Gouveia Leite). It is Obvious that the Prosecution forgot to do 



it previously, first in its original indictment, and after in its amended 
indictment. 

30 'fiis  con^ shall therefore admits the submissions of the new 
allegations of facts which are of the nature to clarify and to state 
clearly the facts supporting the charges against the accused. The 
Defensc will have an opportunity to challenge those facts with respect 
to their shortcomings, and the Court would analyze their probative 
value later, during its final findings. 

31 It is true that the amendment proposed in paragraph GOA does not 
allege any specific nor approximate details of time, date and location. 
The Court realizes that the Prosecution should have made such a 
clarification of the facts in order for the defense to verify and 
chaIlenge them. The accused was already charged in count 24 of the 
indictment with respect to the offences the Prosecution is stilI trying 
to clarify with the submission of those new allegations of facts. Since 
tl~ose facts are supporting an existing charge in the indictment, it is 
stil! the duty of the Public prosecutor to prove those facts with all the 
required clarifications. The right of the defense to chaIIenge them 
remains specifically in the case the prosecution is not able to clarify 
its submissions. 

32 The Court finds also that the amendment sought is supported by the 
statements aIready on file in which the witnesses Victim A, Victim B 
and Victinl C refer to those facts in relation to Count 4 (against Jose 
Cardoso @ Mouzhino), Count 17 (in relation to Joao Franca Da Silva 
(4Jhoni - Franca) and Count 24 (in relation to Sabino Gouveia Leite)). 

With respect to the fact that the amendments soupht are of the nature to 
preiudice and penalize the accused 

33 'The Court agrees with the defense that the accused has some rights as 
provided by Section 6 of UN'TAE'T ReguIation 2000/30. These rights 
include as underlined by the defense the right to be informed in detail 
of the nature and cause of the charges against him (fib), the right to 
have adequate time and facilities for the preparation of h is defense 
(G.d), and the right to be tries without undue delay (6.f). 



With respect to the right to be  informed in detail of the nature and 
cause of charges, the Court is of the opinion that it is what the 
prosecution is requiring to do, to present an indictment in a form so 
that the accused understands the nature and substance of the charges 
against him and the facts supporting the charges. The right of the 
accused to a fair trial includes that there be sufficient certainty and 
clarity in the charges framed against him and to enabIe an adequate 
defense to be presented on his behall: 

35 Fu~themore, t here is n o additional charge against t he accused. The 
court refer to the trial Chamber decision in the ICTY case of 
prosecutor v. ~elisic' where the court stated: Considering thet-fire 
that the right qf ~ J Z P  accrrsd to he itformed as qz4icklj~ as possible qf' 
the ~Jrmges brough rrgairrsr him at the date of his l a m 1  ~vozd~f m t  be 
.ufTected insojkr as ~J1e1-e wif/ he no additiotznl c/mr-ges, " 

36 Withrespect tothe right tohaveenough timeandfacfIitiesforthe 
preparation of his defmse, it is underlined by the defense that the 
amendment sought wiIl violate the rights of the accused, especially at 
the time when the defense team has alrcady done its investigations in 
Lolotoe. HI: referred again to Muserna case to say that the later the 
request for amendment the more likely it  is to penalize the accused. 
The Appeals chamber of the ICTR stated: "If jilt-her stated h! !he 
Trial Chcmnzber. mtrst be parficzdarfy vigihrtt irz respedtzg the 

fi/nrlarnenla[ r.ights of the accused before if authorizes an anrenb,nent 
!a llze indicfment. Tk Trial chamber rnzrsf ask itselfrfthe m~rerzdmerzf 
unjustly pemlizes the ctcrused in rlze corldr4cf of his deferrse, atrd mrst 
keep its m irrd f h ~  f i t  that ?Ire later &he reyrrest for- ar~reminrenf, the 
more like[), i f  is to perzdiz~s the accused. " 

37 The Court is of the opinion that the right of the accused to have 
adequate time for the preparation of his defense will not be prejudiced 
by the amendment sought, because if necessary and requested the 
court will grant additional time to the defense to prepare the case. 
With respect to that issue, Section 32.3 UNTAET Regulation is clear. 
In the case the amendment of an indictment is p n t e d  by the Court, it 
allow that the accused, if he so requests, to be granted a delay in the 

' ICTY, Prosrutor v. Goran Jeljsic and Ranko Cclic, decision of 12 M a y  2002, paragrph 2, p,2 
TCTY-96-134, Alfrcd Muscma Vs Prosecutor, 



proceedings to p repare his defense with respect t o  any new m atters 
alleged, and to propose and examine new evidence. 

38 In relation to the right to be tried without undue delay, this Court does 
not see any violation of the rights of the accused since there is no 
additional charge to the existing indictment. There are only new facts 
to support the existing indictment. This Court is of the opinion that the 
need for a good administration of justice and the requirement of a fair 
and a expeditious trial leads to grant Ieave to the prosecution to bring 
facts especially at the moment the Court is going to start hearing the 
evidence. 

39 Definitely, and considering the previous paragraphs, there was 
nothing raised by the Defense in its submission to show that the 
accused will be prejudiced by the amendments sought in thc present 
case. 

40 For all those reasons; 

The Court 

4 I Grants leave to the Prose cution to amend the indictm 

42 Decided that the proposed amendment be part of the indictment 

43 Says that the probative value of the prosecution's allegations will be 
analyzed with the factual findings of the Court. 

Judge Sylvea Ntukamazina, Presiding 
Judge Bmfeito Mosso Ramos 
Judge Maria Natercia Gusmao Perreira 


