


On 14 December 2004 the Prosecution filed a motion to be allowed to 
withdraw the third and fourth indictment. 

The Defense on 8 February 2005 filed a motion that did not oppose the 
requested withdrawal, but requested the dismissal 
- of counts 4 and 5 of the indictment, arguing that the Court in its decision 

dated 22 May 2001 had dismissed them already 
- of counts 3 - 5 because the indictment did not allege the necessary 
mens rea. 

Discussion 

1. Regarding counts 4 and 5 of the indictment dated 14 December 2004: 

a) The trial of the case is not barred by the decision of the Court taken on 
22 May 2001. 

The decision discusses defects in the wording of the indictment dated 13 
January 2001, which the Court had pointed out before, and which were not 
remedied in the "amended" indictment dated 10 May 2001; then the 
decision goes on to examine the power of the judge to dismiss the 
indictment, but in the end dismisses the "case". 
Since the Court could have dismissed the case only if the Prosecution had 
failed to make a prima facie case for the alleged crime (i.e. failed to present 
sufficient evidence to prove the crime, barring any defense), but since the 
reasoning of the decision does not discuss any evidentiary matters, the 
decision has to be interpreted in such a way, that only the indictment dated 
13 January 2001 was dismissed (because of its defects), but not the whole 
case (because of lack of prima facie evidence). 
From this follows that a new indictment can be submitted. 

b) Neither is the trial of the case barred by the principle of ne bis in idem, 
as formulated in Sec. 11.1 Reg. 2000115 which stipulates that no person 
shall be tried with respect to a conduct for which he has been convicted or 
acquitted by a panel. In this case, the decision of the panel taken on 22 May 
2002 to "dismiss the case" is not a judgement of acquittal rendered after 
trial, but a decision taken in camera without trial. 

c) Likewise , the general principle in international law of ne bis in idem, 
which stipulates that a person cannot be tried and punished more than 
once for the same crime (also called protection against double jeopardy), 
does not hinder trial of this case, because " there can be no violation of 
non-bis-in-idem, under any known formulation of this principle, unless the 
accused has already been tried." (ICTY, Tadic, Decision on the Defense 
Motion on the Principle of Non-Bis-In-ldem, 14 November 1994). 
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