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I 017 33 Sep~ember. 3003. thc Counsel Sol- Julio Fc1.11ancics filed a n  
application for release of hcr client pcrl-suant to Section 43 of  
UNTAET Regulation 2000i30 as amended by UNTAET' Regulation 
2001125. Thc request was brought before the judge on 2 October 
2003. The grounds for the release are outlined in the written 
appticatim on the file. 

2 On 1 I March 200 l ,  the Special Panel found the convict person guilty 
for ~vurder oi~d sentenced him to 7 (seven) years of imprisonment. The 
decision of the Special Panel for Serious Crimes was appealed, and on 
29 October 200 1, thc Court of Appeal (majority decision) set aside the 
conviction of murder and substituted it with a conviction under 
Section 338 of the Indonesian Penal Code. Julio Fernandes was then 
sentenced to 5 years of imprisonment. 

3 The report on the conduct of the Convict person was estabIished by 
the Becora Prison Manager on  22 September 2003 and filed by the 
dufense. 

4 Pursuant to Section 43.1 UNTAET Regulation 2000130, the Court 
decided to hold a hearing on 9 September 2003 at 2 PM in order to 
check whether the requirements for the conditional reIease of the 
convicted person are met. 

B. Submissions of the parties 

6 During the hearing held on 9 September 2003, the Defense confirmed 
the written submissions. The Defense bases the request on Section 
43,l(a), ( h )  and (c) UNTAET Regulation 2000130, and asked the 
release of Julio Fernandes on three grounds relating to: 

(a) The length of the period of detention of thc convict: the defense 
advanced that the col-lvici has served twolthiid of his sent6nce. I-lc was 
arrested on 5 May 2000, released on I I January 2001, ~xal-rested on 14 
January 200 1 and stayed in detention untiI 15 Febsi~ary 200 1 when he was 
again released. IHc was then after convicted allcl sentencecl on l h4arch 300 1 



-. (L.) The good behaviol c![ the convict in prison: 1 he Defense submitted that a 
report 011 the coiiduct of thE convicted Person has been presented to the 
Court by col-rectional a11 thoritizs. 

(C) The fact that the convict is not a danger to the society. 

5 The Prosecutor toId the Court that she does not have any objection 
with respect to the conditional rclease of the convict. However, the 
Prosecutor would like to reqirest that the provisional ilieasures stated 
in Section 43, in particular an order froin the Court prohibiting the 
convicted person from leaving the jurisdiction of the Court without 
prior authorization of the Court and certainly to ensure that this 
condition is being fulfilled. The prosecutor also requested that the 
convicted person be ordered to report to the nearest CIVPOL police 
station once a month, and that this condition is to continue untiI thc 
completion of a full  scntence which the convicted person is to serve. 
The Prosecutor believes that this requirement wo~dd ensure thc 
continued good conduct of the convicted person. 

C.  Relevant provisions of  the Iaw with respect to the camposition of the 
Corrrt and the conditional release 



I0 This Court will deal first with the issue OF the jurisdiction of a 
single judge, before going to the substantial rnatter relating to h e  
conditions for release. 

13 There is no issue with respect to the jurisdiction of a single judge to 
deal with the app;licatim of conditional releasc. The matter on issue in 
the present case is relaring to thc supervision and execution of a prison 
sentence. Pursuant to section 48.1 UNTAET Regulation 2000!'30, a 
single judge shal l  decide that kind of issue, namely the presiding 
ji~dgc of the Panel o r  the individual judge who pronounced the 
sentence. In the event that such judge is no longer available o1- 
otherwise unablc to exercise his or her functions, the judge 
administrator will designate a judge to deal with such a matters. In the 
present case, the Presiding judge of the panel who pronounced the 
sentence is still available to deal with the prcsent matter. The 
competence of a single judge to deal with this rnatter is therefore 
obvious and it  conforms to the jurisprudence of this Court I .  

I Spcci~I Pancl fur Serious C r i ~ w s .  Prurcculn~ V s .  Joni Marques and 9 n(hers. Decision un the applicnlion 
h r  cond i~ iuna l  rclcose oTAlarico Fcrna11de.j. 17 Apr i l  2002: Dccixion oil l l ic application Sor condi~ ional  
rclcase o f  Gi l l rei ta Ferriandcs, 78 F c h l - u ~ y  2D03; Decisinii m 11ic npplication rs l '~ l i t :  co~rdihmxl rcrlcaw of 
Maurcrsa klanis. IO Scpternbcr 2003. Scc also h e :  C h c  No.4 b.!lC)O I [he Pmstciiln~ V. Sdbino Gou'ccia 
1,cire. ~ c c i s i u t i  on thc application d ~ h e  c o ~ l d i r i m a l  reltlnsc nTSabirro Cwucia Lcik 17 Deccmbcr 20112. 
Case Ka.S!ZOOD, ~ h c  prnsccurar v. Matr t~r ;  Tilnl;{n. Ckcision an \!>c applicstinn of c o n d i l i ~ n a l  rclc.asc or 
2.lalet1s Til inau. 13 Apr i l  Y U 3 .  



C. W i t h  rcsgect to thc conditions of' relcnse o f  the convict pcrson 

I I PLII-suant to Sect. 43.1UNTAEr1' Regulation 2000i30, a convict 
may be granted conditional release following trial after (a) two- 
thirds of the term of imprisonment has been completcd; (b) a 
favorable report on conduct; and (c) where therc is no danger to 
public security or sarcty. 

12 This Court is of the opinion that those conditions have to be 
satisfied separately. In enumerating the conditions, Section 43. I 
says " where. (cl} ... (h) .. nnd (c) ". The reading of the section 
shows clearly that each and all those conditions have to be fdfilled 
i n  order for the Court to order a conditional release. 

I3 It is true that the convicted person was arrestxi on 5 May 2000, 
released on 1 1 Xa~~uary ZOO E ,  searrested on 1 G January 200 1 and 
stayed in detention until 15 Febmary 200 1 when he was again 
released. MC was then after convicted and sentenced on 1 March 
2001 when he was again rearrested and has been detained 
continuously from that date untiI now. He has therefore served the 
two-thirds of his term on 22 September 2003. This was clearly 
shown in the judgement of the case and in the report from the 
prison, which mention that two-thirds of the term of 
irnprisaran?ent were served on 22 September 2003. It is therefore 
obvious that the first condition for release provided by the law is 
fi11fiIled. 



disputed that t h t  conducl, behavior and  a t ~ i l ~ l d c  of.fulio Fcrnandes 
has bern of c? good standard. i lc has bccn c c ~ n p c ~ * a ~ i n <  with thc 
prison staff' ancl has been following dircctiws and orientations 
from prison staf'f'. [I;? also worked well dut.ing his time i n  prison. 
The Court is coi~vinced t I ~ t  the conduct and the behaviour of the 
convict person in prison has been until now good. The second 
condition for release of the convict is aIso f~~lf i l led.  

15 With  respect to the third condition, there is no guarantee that the 
inmate will not posc any danger to p~tblic safety or security. I t  is 
not possible to detcl-miile in advance what will be the f~~tu l -e  
behavior of the convicted person. I-Iowever, the good behavior the 
convict has been exhi biting while serving his sentence, would 
suggest that he will continue to adopt a good bchavior once 
released, and ?#ill cause no danger to public sccurity or safety. 

16 However, as decided in other sirniIar cases, especially in the case 
the Prosecaitor v. Sabino Gouvcia Leite, the prosecutor v.  Gilbesto 
Fernandes, the pcosccutor v. Mautersa iMonis, the prosecutor v. 
lhfabeus TIL~wII, i~ i s  necessary , in order to pronlote the peaceful 
integration of the convicted person into socicty, and to prevent any 
f i ~ t a ~ t t =  rnisconduc~, that the court forbid Julio Fernandes to coinrnit 
any other offence and to pose any danger to public safety or 
security for a period starting now up to 22 May 2005. 

17 In order to ensure the good behavior of the convict after release, 
the Court will prohibit him to lcave the jurisdiction of this Court 
without prior authorization of the same Court, until the coinplction 
of the term of his sentence on 22 May 2005. For the purpose of 
facilitating the control of the respect of the condition, the Court 
will order Julio Fernandes to rcpol-t to the nexest  civpol once a 
month. 

18 Condit io~~al  release shall terminate if thc convict commits a crime 
or violates m y  of the conditions established in the present order for 
condilional I-elease, i n  which case he shall immediately continue 
his original tern1 of irnpriso~irnent. 



30 rlecides that the application for conditional release of .lulio 
Fei-nandes is granted with the ibl lo\ving conditions valid for a 
period starting today and expiring 011 32 May 2005, on \vhich date 
the penalty of imprisonruent of thc  C O I I V ~ C ~  person ~ , i I l  expire: 

n) That Julio; Femandes does not commit any other 
offe11c.e and not pose any danger to public saf'ety or 
secusit y. 

h) That JLIIICJ Fcrnancles resides in Matulia village, 
Hatulia Sub District, El-mura District, not leave the 
jrr~isdiction f this Court without prior 
authorization of the Court, and reports to thc 
nearest CIVPOL once a month. 

Dili, 9 September 2003 
A 

Judge ~ ~ l k e p t u k a m a z i n a  
\, WQdJ~y 


