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Defendant given suspended sentence for committing an obscene act.

On Wednesday 19 April 2006, the Dili District Court handed down a 3 year suspended sentence against a defendant. The Defendant was charged under Article 290 of the Penal Code which carries a maximum of 7 years imprisonment for the criminal offence of committing an obscene act
, Article 362 which carries a maximum sentence of 5 years imprisonment for the criminal offence of theft and Article 53 of the criminal code which relates to the attempt to commit a criminal act as attributed to the defendant. The defendant committed the aforementioned offences when he was aged 17 and attending Junior High School.

The evidence produced in the hearing, namely the confession of the defendant and the testimony of the witness and victim, convinced the panel of judges to find the defendant guilty of committing the criminal acts. The panel of judges found the defendant guilty of committing the criminal act of theft and attempting to commit an obscene act against the victim. Based on the admission of the defendant, he entered the victim’s house and took a necklace, a pair of women’s underpants and US$ 40. After successfully carrying out his first intention, namely the theft, the defendant then decided to molest the victim who he saw sleeping soundly in her rented house. As all was quiet, the defendant entered the victim’s room where the victim was sound asleep with the intention of molesting the victim by placing his hand on the victim’s genitals. The victim felt a strange sensation and then she screamed.  The victim and her boyfriend immediately reported the incident to the police so that the defendant could be dealt with in accordance with the law.
The panel of judges stated in their decision that the defendant had committed two criminal acts, namely theft and attempted an obscene act against the victim. The incident occurred on 26 November 2005 in Bidau, Licidere, Dili, at 4am. During the trial the defendant openly admitting his criminal actions, and expressed regret for his actions. On the other hand, the defendant was aged just 17 at the time he committed the offences, and was attending junior high school, so the panel of judges decided to hand down a suspended sentence of 2 years imprisonment, suspended for 3 years against the defendant. In the decision the panel of judges also ordered that the defendant should go back to school to continue his studies and every 6 months he must provide a report on his grades to the court. The panel of judges explained that the defendant is to be given 3 years probation whereby he must not be involved in the commission of a criminal offence, and if found to have committed a criminal act then he will be immediately imprisoned to serve his two year suspended sentence. 

After reading out their decision to the defendant, the panel of judges advised the defendant, or suggested, that he should apologise to the victim. This is not governed in the criminal procedure of Timor Leste, but is a part of the tradition/culture embraced by all members of society. Also, the judge asked the victim if she was willing to accept the apology from the defendant. With a sad face and clearly uncomfortable the victim accepted the apology of the defendant. The victim also asked for the defendant to respect others and treat himself and others with dignity. As both parties accepted the apology, the two of them shook hands in front of the panel of judges, prosecutor and lawyer which was preceded by the apology and expression of regret by the defendant. The mother of the defendant also apologised to the victim for the wrongful acts committed by her son against the victim.

Since the Women’s Justice Unit of JSMP began monitoring cases involving women, this is the first time we have observed a defendant having to apologise to a victim in a trial. In addition to this case, the courts are currently handling more and more cases of gender based violence and including a reasonable amount of deliberation in their decisions. This indicates a change and transformation in the justice sector in 2006, and now is the most appropriate time to reflect on the methods used by the courts to handle gender based violence. 

The WJU (Women’s Justice Unit) of JSMP welcomes the courts decision and notes that this case was administered in a timely fashion. After the trial, staff from the WJU approached the victim and she stated that she was satisfied with the court’s decision. The WJU also hopes that in the future the justice system will continue its improvement and will also be capable of hearing the voices of those seeking justice.   

� The author of the Indonesia Penal Code, R. Soesilo, defines the term Obscene act as encompassing all acts that constitute an affront on the chastity (modesty) or any despicable act, within the ambit of sexual lust, for example: kissing, fondling of the genitals, fondling of the breasts etc.
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