[image: image1.png]timor

leste
4





JUDICIAL SYSTEM MONITORING PROGRAMME

PROGRAMA DE MONITORIZAÇÃO DO SISTEMA JUDICIAL
Does the New Criminal Code Procedure provide more protection to women victims of violence?

This year the District Courts have begun applying the new Criminal Procedure code. WJU will begin to embark on an analysis of this code, beginning with this Justice Update, which focuses on a comparison of the current code with the previous UNTAET scheme. This analysis is based on an unofficial English translation of the Criminal Procedure Code.
1. Article 41 & 42: A Judges Impartiality
These article states that if a judge is considered to have their impartiality brought into question, for reasons as outlined in Article 39, including being a relative to a party or being a witness in the proceedings, then the victim may request that they be removed from the case.
 If the judge declares that their impartiality remains intact, then that decision can be appealed to the competent court at the next higher level.
In comparison with the previous UNTAET regulation, the organisation of courts in East Timor
, the victim did not have a comparable right. The disqualification of judges was previously dealt with under section 20 in this UNTAET regulation, sets out the process which first relied on the individual judge informing either the President of the Court of Appeal or the Judge Administrator
, who then decides if the judge should be disqualified. Thus these articles have improved the participation of victims in the process and has provided them with an additional procedural right. 

2. Article 72: The relationship between the prosecutor and victim

This article outlines the relationship between the prosecutor and the victim. It states that the victim is: 

“…a mere assistant to the public prosecutor and assigns all his or her procedural activity to the latter in relation to the presentation of evidence or request for any action relevant to the disclosure of the truth…” 

This means that the power to make any decisions in relation to the case lies only with the prosecutor. Thus the victim has no power to request the public prosecutor to carry out certain investigations or make particular interim applications, or include particular information in indictments. 

In contrast Women Justice Unit (WJU) observes that in article 70, of the Portuguese Penal Code Procedure
 the victim has the right to request the public prosecutor to investigate certain aspects of the case, also request factors to be included in the indictment or draft one herself and further, the victim can also appeal of her own accord if the decision of the court is contrary to the evidence. It seems that Article 72, despite being based on the Portuguese criminal code, has been adapted to provide less involvement of the victim in the criminal process. 

Further, in comparison to the previous UNTAET regulation, on the Transitional Rules of Criminal Procedure, the victim had “the right to request the Public Prosecutor to conduct specific investigations or take specific measures …”
, however the public prosecutor had the power to accept or reject the request. This section is recognised as an intermediary between the Portuguese code and the current Timorese criminal procedure code.

This section in the Timorese code places an undue restriction on the ability of the victim to interact with the formal justice system and in WJU’s opinion the victim should be more than a mere assistant to the public prosecutor and submit that parliament should rectify this situation. 

3. Article 92, 237 & 240: Required Notification to the Victim 

These articles all refer to the obligation on the court to notify the victim
 of certain occurrences. Firstly, in article 240 (2), after the court issues the order admitting the indictment and setting a trial date, the court must provide a copy of the order, along with a copy of the indictment to the victim. The notification in Article 237, outlines that the order of dismissal or writ of indictment must be convened to the victim. The forms of notification are set out in Article 91. This article states quite clearly that notification in relation to the above situations must be hand delivered or sent by registered mail to ensure that the intended persons receive the notices. WJU observed that these two articles indicate that the drafters have paid attention to the rights of victim by requiring the Court to notify the particular persons. This is an improvement on the UNTAET regulations where section 12 outlines that the victim must be notified in cases where there was a request for an expedited trial (article 44), review hearing (section 20), preliminary hearing (section 29.5), conditional release after trial (section 43) as long as the victim has indicated in a reasonable manner to the court, prosecutor or investigating officer that they want to be notified. Further, the notice need not be written and need only to be reasonable in the circumstances and defects are not a reason to deprive the court of jurisdiction to proceed.
 The burden is placed solely on the public prosecutor to “take reasonable steps to keep the victims informed of the progress of the case”. The CPC places responsibility with the court to notify victims of important procedural steps in the case. These sections ensure that the victim remains informed at all important stages of the process and WJU welcome the inclusion of these sections in the CPC.
4. Article 262: Judge Conciliation
Article 262 states that in relation to crimes that require the lodgement of a complaint, the Judge may seek to conciliate between suspect and victim before the trial begins.
 If a result is found, then after consulting with the public prosecutor the judge may endorse the agreement reached. Should a result not be reached then the case proceeds as per usual. The actual applicability of this article is unclear, for example in relation to the process of conciliation, the role of the court actors in this conciliation, the types of agreements that can be endorsed and the enforceability of the result. Also, WJU is concerned that if not used properly this section could result in injustice to women. For example, if cases of domestic violence are conciliated through these sections, what measures will be put in place to ensure that the women will not feel pressured, scared or terrified of the defendant, their husband, and simply agree to his resolution?  

5. Title V, Chapter II: The Victim’s Evidence

This Chapter refers to the procedure in relation to the receiving of evidence. WJU wishes to comment not on the inclusion of sections in this chapter, but rather the absence of articles. In particular, section 34.3 of the UNTAET Transitional Rules of Criminal Procedure, outlined that rules of evidence in relation to cases of sexual assault; particularly that:

“In cases of sexual assault: 

(a) no corroboration of the victim’s testimony shall be required;

(b) consent shall not be allowed as a defence if the victim:

1) has been subjected to or threatened with or has had reason to fear violence, duress, detention or psychological oppression, or

2) reasonably believed that if the victim did not submit, another person might be so subjected, threatened or put in fear;

(c) before evidence of the vicitm’s consent is admitted, the accused shall satisfy the court, in camera, that the evidence is relevant and credible;

(d) prior sexual conduct of the victim shall not be admitted as evidence.”

This section is exactly the same as rule 96 in the Rules of Procedure and Evidence adopted in the International Tribunal for the former Yugoslavia. In WJU’s opinion this is omission is a colossal oversight by the drafters of the law.  

WJU recognises that other state jurisdictions that similar sections have been introduced into legislation as a reaction to the realities of the processes in the courts. Ultimately, the sections were as a result of extensive lobbying by women’s interest groups to parliaments to change the process being undertaken in the courts. Whilst argumentatively one could say that following general rules and theories of evidence, factors such as prior sexual relationships are not generally considered probative, however as history has shown this frequently depends on the particular judge’s interpretation. This in WJU’s opinion the absence of a similar article leaves too much open for chance. Women victims should not wait to be exploited by the court system and then demand protection, they should be guaranteed protection by the courts. This situation could result in the victims feeling like they are the ones on trial, exacerbate the embarrassment and shame that most victims experience as the result of sexual assault and could result in even less cases of sexual assault proceeding to trial. WJU recommend immediate reparation of this problem by parliament.

Alternatively, the judges adjudicating case of sexual violence could concluded through article 129 (2) of the CPC, which states that: “a witness shall not be asked any suggestive or impertinent questions, or any other questions that night undermine the spontaneity and sincerity in which answers are to be given”
; that evidence in relation to prior sexual conduct is not admissible. As whether a woman has consented previously to sexual relations, has no impact on whether or not she has consented in later situations and a focus by the court on her previous sexual relationships will amount to a second rape, one perpetrated by the state and conducted in court.

The court is never required to conclude that any evidence from a witness or aggrieved person requires corroboration. Articles similar to these have been enacted as a response to historical academics and judges concluding that most women fabricate allegations of sexual assault.
 As rape is the most intimate of assaults and is the least likely to be witnessed, requiring corroboration is inconsistent with effective prosecution. Further, the contrary has been shown to be true. Namely, that women are more likely to not report incidents of rape and subject herself to the usually humiliating and embarrassing examination by the court of the incident, rather than make false claims of rape.
 

The section also includes the procedural steps defence counsel must follow if they wish to raise consent as a defence to a charge of rape. Consent is a complete defence to a charge of rape, and historically victims have had to endure lengthy cross-examination about whether or not they have consented. This section protects victims from blatantly offensive allegations by implementing a control mechanism, as to when the defence could be raised. Insinuations of consent can not be used to excessively to harass a witness and impede honest testimony.
 However, the new CPC does not include a similar section. WJU request that parliament immediately rectify this situation.
 
6. Article 183 & 194: Pre-trial detention or conditional release of the defendant?
Another oversight by the drafters that too has drastic consequences for victims is the absence of a similar article to article 20.8 of the UNTAET regulations. This article outlines when the judge may consider that reasonable grounds exist for ordering the pre-trial detention of the accused. This includes when:

“(c) there are reasons to believe that witnesses or victims maybe pressured, manipulated or their safety endangered; or 
(d) there are reasons to believe that the suspect will continue to commit offences or poses a danger to public safety or security.” 
This ensures that the judge must consider whether or not the victim is scared of the suspect and if there is a risk that the suspect may try to intimidate the victim. Unfortunately, this has not been particularised in the Criminal Procedure Code. 

The general provisions of restrictive measures are contained within Article 183, and includes “(b) reasonable fear that the investigation or trial hearing might be disrupted, namely for the fear that the obtention, conservation, or veracity of proof might be negatively impacted”. Further, Pre-trial detention is subject to Article 194 which includes at:

“(1) in addition to meeting one of the requirements provided in Article 183, the imposition of pre-trial detention depends cumulatively on the existence of the following prerequisites: 

(a) a strong indications that a crime punishable with imprisonment exceeding three years has been committed; 

(b) inadequacy or insufficiency of any other restrictive measure provided in the law.”

It is in WJU’s opinion that judges may use this section to conclude that due to the fear that the victim places in the accused, that this would negatively impact on the conservation and veracity of proof, and thus be a reason why the defendant should be subject to rigorous restrictive measures. And if these measures are deemed inadequate or insufficient that then the defendant is subjected to pre-trial detention. Again, the situation of women’s victims can be inferred in the CPC, despite it not being explicitly stated. WJU would prefer to see the protections spelled out clearly in the new code. 
7. Article 75 & 76: The Public Character of trials 
A further omission by the drafters of sections present in the UNTAET procedures is that of section 28, which refers to the public character of proceedings and states at 28.2 “the court may exclude the public from all or part of a hearing in circumstances where: … (b) it is necessary to protect the privacy of persons, as in cases of sexual offences …” Article 75 in the CPC outlines that the proceedings become public from the time when the indictment is presented and provides an explanation on what public character of trials means and Article 76 provides certain limitations on the public character of proceedings.

Whilst article 76 does not specifically state that in cases of sexual assault, the court must be closed, and this is the desired option in WJU’s opinion, it can be inferred in the reading of the article. 

Article 76 (1) states that: “Exceptionally, the court may, in whole or in part, restrict the public character of a proceeding, provided that the specific circumstances surrounding the case so advise, as a way of preserving other values, notably public morals and human dignity”

In WJU’s opinion this impliedly would clearly include cases of rape and sexual assault. However, WJU must ask why the drafters limited cases of sexual assault under Article 76 (5) to only include cases involving minors? And why it the drafters not simply require that all sexual assault cases as a rule of thumb be devoid of its public character?
8. Conclusion
WJU welcomes the above mentioned articles that protect the rights of women victims of gender based violence. However, several articles still restrict the rights and present as impediments to women victim’s cases proceeding justly and fairly through the formal court system. WJU is concerned that the lack of some protections to women will result in a reduction of the number of victims that lodge their complaints through the formal justice system.

In WJU’s opinion it is always the best situation to explicitly protect the rights of women victims and not allow a lot of discretion of judges in certain situations. The current code can be impliedly read to be able to continue to provide protection to victims and WJU urge judges to consider these options in the meantime. However, WJU do urge parliament to exercise their constitutional power to enact laws in relation to criminal procedure and amend the offending articles.
� The prosecutor and the defendant also have a similar right


� Regulation 2000/11 as amended by UNTAET Regulation 2001/25


� For judges in the Court of Appeal and the District Courts respectively


� Article 72, Criminal Procedure Code, Decree Law 13/2005


� Decree Law  78/87, 17 February


� Article 12.6, UNTAET regulation 2001/25, on the Transitional Rules of Criminal Procedure


� These obligations also extend to the prosecutor and defendant


� Section 12.4, UNTAET regulation 2001/25, on the Transitional Rules of Criminal Procedure


� In the not yet promulgated penal code this includes crimes of domestic violence and sexual acts with teenagers.


� This quote was taken from an unofficial translation of the Criminal Procedure Code.


� This approach was based on an opinion of Sir Matthew Hale in 1671, and has been reflected in criminal law texts published in 1983 & 1990 as noted in Fitzgerald, K “Problems of Prosecution and Adjudication of Rape and Other Sexual Assaults under International Law”, European Journal of International Law, Vol 8, No 4, Article 6.


� Myths about rape, http://www.isys.ca/ssacc/Rape.html,


� Fitzgerald, K, “Problems of Prosecution and Adjudication of Rape and Other Sexual Assaults under International Law”, European Journal of International Law, Vol 8, No. 4, Article 6


� See also JSMP’s report “The Law of Gender-Based Violence in Timor-Leste”, February 2006





