






20. Furtlierniore, the amendment sought does not alter the nature of' the charges 
against tlic accused and it would be in the interest ofjustice. 

2 1 .  The Prosecutor believes that the amendment is not prejudicial to the accused. 

The defense counsel alleges that the Prosecutor, when summarizing the facts, 
has identified wrongly one of the CO-participants in the attack resulting in the 
crimc of murder with wliich the acc~tsed is charged. The defcnse counscl 
believes that Antonio B and Antonio Pinto are not the same person and provides 
two witness' statements to support his claim. 

The Court agrees with the defense that the identity of the co-participant Antonio 
was not sufficiently clear for the C o ~ ~ r t  and needed to be clarified by tlic 
Prosecutor. 

However, the Court believes that the reasonable doubts upon the identity of the 
co-participant named Antonio are not a sufficient reason to dismiss the 
Indictment as requested by the defense counsel. Since the accused is charged 
with individual criminal responsibility, and this also encompasses the 
cornlnitting of a crime through another person (Sect. 14.3 (a) Reg.2000/15), 
which person need not be criminally responsible himself, the name of that 
person is not of such significance to amount the dismissal of the indictment. 

The facts, as presented in the Indictment, mention a group of TNJ soldiers 
participating in the arrest and killing of Domingos NLI Nu Alves. The Prosecutor 
identifies the accused Rudolfo Alves Correia as one of the members of the group 
and in particular as the one who gave the order to 1411 Domingos. 

While the identity of the final executor of the act -being Antonio Pinto, Antonio 
B or any other person- is important for the Court, it does not change the nature 
of the allegations against Rudolfo Alves. At the present stage, the wrong 
identification of that person has the same relevance that the lack of identification 
of the other TNI soldiers participating in the attack. 

The defense invokes Sections 24.1 and 6.3 (b)UNTAET Reg~~lation 2000130 
regarding the contents of the indictment and the rights of the accused to be 
informed in detail of the nature and cause of the charges against him. 

Section 24.1 states that the indictment shall include a complete and accurate 
description of the crime imputed to the accused and a concise statement of the 
facts upon which the accusation is made. The Court believes that the very same 



nature o f a  criminal investigation suggcsts that for n description of'the to be 
considered complete, it cannot be expected that it covcrs all the possible aspccts 
of the case. In every criminal case, witnesses do not necessarily \<no\\ all the 
p,irtlculars and identity of the participants of the crime and therefore the identity 
o l ' s ~ m c  of these participants can remain ~tnknown. 

The Prosec~~tor in his description of the facts narrates the participation of the 
accused, together with a group of unknown soldiers, in the charged crime. The 
number of soldiers is not specified, nor are specificd their names or military 
rank. This lack of precision cannot affect the validity of the Indictment, 
although, obviously, can affect its credibility and offers arguments for the 
defense to challenge the facts during the trial. 

Furthennore, the motion to amend the indictment presented by the Prosecutor 
clarifies the issue of the identity of the CO-participant in the alleged facts and 
therefore should eliminate the concerns of the defense counsel regarding the 
right of the accused to be informed of the nature and cause of the charges 
against him. 

The Court believes that such an amendment does not alter the nature of the 
charges against the acc~lsed and it is not prejudicial for the accused. 

Section 32.1 allows the prosecutor, after the indictment has been presented and 
prior to the commencement of the trial, to amend the indictment only with leave 
of the Court. 

Therefore, 

The Court rejects the defense motion to dismiss the Indictment 

The Court grants leave to amend the Indictment in the terms proposed in 
the Prosecutor' motion dated 16 Febr~~ary 2004. 

Dili, 2 March 2004 
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