




























ordinary murder Section 338 Indonesian Penal Code), which is a source of substantive lau- 
stating the behaviour that must be avoided (e.g. don't kill a person) and furnishing the 
sanction in case of violation of the behavior (e.g., in section 338 ICP the maximum sanction 
of fifteen years in jail is provided). Another thing is the source of the criminal responsibility. 
i.e. the reason for which the violation of the substantive norm is relevant and appreciable in 
Court. The first indication is the one that is required by the Prosecutor and to this indication 
(as well as to the description of facts) the rules of Section 32 TRCP apply: the function of 
nhich is to make the accused aware of the possible consequences of hislher alleged 
behaviour in order to better prepare hislher defense. In relation to the source of the 
responsibilit?., the same need does not arise since the factual description must be per se 
enough to exhaust the defensive need of the accused (indicating, for example, if the fact to 
himlher attributed saw himher act giving orders or directly stabbing the victim). 
Accordingl!,, the Prosecutor is not burdened with the need to provide legal specifications in 
the indictment. 

In the present case, it is possible to find an exhaustive factual description in the indictment 
\\,here the alleged criminal behaviour of Januario Da Costa is precisely defined, in a fashion 
which is analogous to that found in many other cases and that has not been contested by the 
accused or h s  Defense Counsel before the beginning or in the course of the trial. That 
account of the facts and the juridical qualification of it made by the Prosecutor (in the given 
case. by chargtng for crimes against humanity for murder, injuries, deportation. 
extermination and persecution, with reference to the relevant legal provisions) is what 
Januario Da Costa was entitled to and needed in order to be put in the condition to develop a 
complete defense. 

The Court can now shortly turn to the two remaining counts of crime against humanit!., one 
for deportation and the other for persecution (Section 5.1 letters d and h of UNTAET Reg. 
200011 5 respectivel!,). 

in relation to the matter of deportation, the facts were confirmed by the evidence collected in 
the course of the hearings that the people gathered by the militia in Imbate (and later tied up 
and forced to march in the direction of Passabe) came from the villages of kubiselo. Nibin 
and Tumin. Consequently, a direct link between the aggression in the villages and the 
folloiving mass murder can be established. 

Nevertheless it can hardly be admitted that a deportation took place for the following 
reasons. Firstly, the statements of Pedro Cono and Sebastiao Sufa (the only two witnesses) 
are not enough to establish that a forcible movement of people took place between the area 
of the villages and Imbate. By which means and with which modalities thls would have 
happened, it remains unknown. It is presumable that there was a previous orchestration but 
to base a positive finding of responsibility on this mere assumption appears to be too vague. 

Secondly. if it were proved that the flow of people from the villages target of the attack had 
be a forced one: we shouldn't run to the conclusion that it constituted an autonomous crime. 
If. as stated before, the murders which took place in Teolassi were the epilogue of a program 
which had been planned in advance. it should rather be concluded that the forced movement 
of population from the villages was a step in the execution of the final crime. The beating of 
the prisoners in Imbate or their tying up or their forced march do not amount to autonomous 
sources of criminalization (respectively for maltreatments and deprivations of liberty) 



because these crimes are lost in the murder whch ultimately finished the act. As such, in 
relation to the forcible transfer of people from one place to the other, the violation vanishes 
in the greater evil of the murders, which followed. The alleged deportation was not such an 
extreme and barbaric factor and didn't last so long to amount to a further violation of 
criminal laiv. 

For t h s  reason Januario Da Costa must be acquitted from the charge of count 3. 

In relation to persecution the Court observes that no new factual element or legal argument 
has been offered to the Panel to reconsider the decision on the same. identical facts, taken in 
the case of the Prosecutor against Florenco Tacaqui. In that trial the accused had been found 
guilty of several violations both before and after the result of the popular consultation of the 
end of August 1999. The Court thought that, for the modalities of the various actions and for 
the time in which they were carried out, it was possible to recognize the features of the 
persecution onll. for those acts that had taken place before September 1999. 

The trial against Florenco Tacaqui dealt with the same episodes mentioned in the present 
case. Only counts 1 and 2 related to different acts. committed before the referendum. 

For t h s  reason it is worth to read, on the point of persecution, the mentioned decision: 

"The last count (the eighth) 1s of persecut~on 

Lh wr~ting the count. thc Prosecutor alleges that all the events described in counts 1 to 7 are not only the source 
of specific. autonomous counts, but thev also should be seen, In the whole, as examples of persecut~on 

l h i s  \ w ~ i l d  be mandated by the interpretation iof Section 5 Regulation 200011 5 where persecution 1s qualified as 
a criine against a group or collectivity, on certain grounds, in relation to another criine included m thc 
prisdiction of the Special Panels. 

Specifically9 the incntioned legal provision is as follows: 

cr i~ne against hunlanity means.. . : (h)  Persecution against any identifiable group or collectivity on political, 
racial. national. ethnic. cultural, religious. gender as defined in Section 5 .3  of the present regulation. or other 
grounds that universally recognized as impermissible under international law. in connection with any act 
rcf&cd to in this paragraph or any crime within the jurisdiction of the panels-.. 

Ih i s  provision of course doesn't say \vhat a persecution is. but a rough definition is offered by the following 
Section 5.3 that. indeed. details: "(f) Persecution nleans the intentional and severe deprivation of fundamental 
rights contrary to international law by reason of the identitv of the group or collectivitl;". 

I'he provlslon creates a strong link between the severe deprivation of fundamental rights and the reason for 
\ ~ l u c h  thc deprivation is caused: the deprivation of fundamental rights only becomes persecut~on i f  il is based 
on a tl~scrimmatory cause against the identitv of a group or collectivity. It could be said that introducing the 
clause ..by reason of the identitv of the group.. . "  an emphasis is put on the essence of the persecution, i.e., the 
discrimination. 

Apart from persecution. a discriminatory element has been recognized as not being necessary for the concept of 
crime against h~unan~ty :  if it is true that common experience teaches that the majority of the crimes against 
humanity are indeed sparked by (and based on some ground of) discriminations, since actions of such scale 
ordinar-ily find their origin in some political, racial or religious motivation, but tlus does not imply that thc 
sources of this h ~ n d  of criminalization (either at the international or domestic level) require discriminatorv 
elements in the representation of the crime. With the exception of the Statute for the IC'TR (in which the 
expression ..on national. political. ethnic, racial or religious grounds" is used to describe the widespread and 












