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TO THE SPECIAL PANEL FOR SERIOUS CRIMES AND THE PROSECUTOR :

ihe defence replies as follows to the prasecution response dafed 20 Octoner 2004;

Re: paragraphs 4 to 8 of the Response

1 For the reasons set forth hereunder, the Minutes of the Detention Review Hearing
in gueastion do not fall o be classified and admitted as “qudlifying material” for

the purposes of section 24, 7 of the TRCP .

2. As submitted in our founding moetion the UNTAET regulation 20C0/30, as amended,

imposes upon the presecutor the following obligations :

2.1 the obligation to present to the court | together with the indictment , a list

describing the evidence that supports the indictment ! ;

2.2 the obligation to provide the accused and his legal representative copies
of all documentary evidence the prosecutor intends offering at trial 2.

3. It is clear from these provisions of the TRCP that these fundamental requirements

must be met upon presentation of the indictment t¢ the court.

4, The prosecutor concedes at paragraph 5 of his response that he

knowledge of the existence ™ of the document in question . Why than , if he
Intended using it as evidence in support of the indictment or as documentary
evidence that he intended offering at frial , did he not include it in his list of
evidence submittaed as an annexure fo the indictment when the indictment was

presented to the court ?

it musi be emphasised that the prosecutor , at all times prior to the filing of the
indictment was fully aware of ine existence of this Detention Hearing record and

cannot now claim the protection of Section 24, 7 of the TRCP,

5. He had every opportunity to list it when he filed his Transfer of Material on 25
February 2003 presenting the Indictment to the court and listing various
stotements and reports as materials In support of the Indictment. The only
inference that the defence can draw from his failure to do so Is that , since he
was also fhe prosacutor at the Detantion Hearing and thus had full knowledge of
the proceedings, he did not consider the record of those proceedings as
important to this case, and rightly so , since it did not relate to the current matter

. We submit that , for these reasons , the prosecutor made a conscious decision
not to rely on the Minutes in guestion as supporting matarial . Hoving so decided,
he now attempts to have these Minutes admitted on the prefext that the
document was not available due to a situation beyond his confrol, yet provides

no information as fo what this situation may have been

Such opportunism |, sixteen months after presentation of the indictment, should
not be condoned by the court.  Strict compliance with the rules must be

enforcaed by the court,

| Baction 24. 2
I Baction 24. 4{a)
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Re: Paragraphs 9 to 14 of the Response

g

Furthermare, the prosecutor is seeking admission of the Minutes on purely
spaculafive grounds - he I8 interpreting the reference made to an alleged kiling
by the cccused of an unknown person as being to the kiling of the victim
referaed toin the present indictment .

He i asking the court to admit these minutes as being relevant to the matter at
hand , based entirely on spaculation, and has provided no foundation for such a
request.

To admif this doccument ., which clearly refers to a different mattar, as evidence,
an the speculative reasoning of the prosecuter , and as supporting material to
the indictment ., wouid necessarily entail a finding by the court that the kiling
referred to is In fact the killng forming the subject matter of the indictment and
would be " antfithetical to , and ... serously damage the nature of the
proceadings ”. This would severely prejudice the accused In that It would infringe
upon his right to be presumed innocent and his right to a fair trial .

Conclusion

16

In the light of these subbmissions by way of a reply 1o the prosecution response |
the right of the accused to be presumed innocent and fo a fair trial takes
precedence over any interast the prosecution may have in seeking the admission
of these Minutes. The presscufion has , in any event , as Is apparent from its
concession that ™ It is undisputed that the Frosecutor had knowledge of the
existence of that document * (paragragh 5 of its respanse) , failed to compiy
with The requirements of Sections 24. 2 and 24. 4(a) of the TRCP.

Wherefore, the defence prays that the prosecution request for admission of the Minutes
into evidence be rejected .
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DATED THIS 240 DAY OF NOVEMBER 2004

Counssel !9'[ Mateus Lao aka Ena Poto
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