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TO THE SPECIAL PANEL FOR SERIOUS CRIMES AND THE PROSECUTOR : 

P u ~ u a n t  to the provisions of Section 27. 2 of the TRCP the defence moves for an order to 
exclude the following documsnf, for the reasons wt forth hereunder, from the llst of 
evidence upon which the prasecutor seeks to rely in the presentation of his case : 

Minutes of the Detention Review Hearing held on 25 November 2C02. 

[A) ImODUCTION 

.F 1. On 28 February 2003 , the prosecution filed with the Special Panel for Serious 
Crimes, and served upon the legal representatives of the accused , an 
IMitmsnt charging ths accused with one count of Murder as a Crime against 
Humanity. 

2. A m x  " A " to this Indlc tmmP cmtained a ' Ust of' Wdewe' upon which the 
pmecution purported to rely in the presentation of its case, This list contained . 
inter olla, the names and dates of statements from carlain witnesses and suspect 
intmiews (numbwed 1 to 6 in said list) , as well us the titles of cei-taln reports 
f l s t e d  as 7 to l l therein). 

3. By way of a Transfer of Material dated 8 July 2C04 . the Prosecutor served a copy 
of the ' Minutes of a Detention Review Hearing " held on 25 November 2002 and 
a franslution thereof , on the legal represenfativcs of the accused, 

4. At the Preliminary Hearing held on 13 September 2004, the prosecutor moved to 
huve these documents admitted as evidence In support of the indlctrnent , The 
defence noted an objection thereto and indicated to the court That it would file 
a motion to this effect. The court granted the d e f e n c e  until 1 1 October 2C04 to 
file this and 0 t h ~  Motions. 

5. Accordingly , the d e f ~ n c e  . for the reosons set forth hereunder , strenuous!y 
objects to the admission of this document as evidence supporting the Indictment, 

[B) DEFENCE SUBMISSIONS 

Tie Defence submissions fall into two categwks - those ccrncerning disclosure 
glpnerolly , and submisrions of a more specific nature focuslng m the document 
in question. 



General Submissions 

The TRCP governs the issue of the presentofinn of on indictment upon completion 
of an jnvestigafion . l  Mere porlicular(y , it requires the prosecutor to present to 
the court , together with the indictment , U list describing the evidence that 
su,oports t h e  indictmenf.2 

Furthermore, t h e  TRCP Imposes a mandatw duty upon the prosecution to make 
available to the accused or his legal repmentative , upon presentation of the 
indictment to the court , certain documentary evidence . statements and 
information .3 (emphasis added) 

Fw purposes d this motion the defence refers the court to the provisions of 
Sect~on 24. 4(u} of the TRCP which requires the prosecutor to make available to 
the accused cnd his legal representative coples of all documentary evidence 
infendw fa be offered b y  the prosecution at trial . Compliance with this 
r q u l r m n t  mast , therefore, take place upon presentation d the indictment. 

Pr~sentotion and fillng of an Indictment signals completion of the investigation 
Into a case, At this point the prosecution decides what evidence, in its possession 
at that point in t[me, to present to the court In support of the Indictment, 

Quofifying material coming into the possesdon of the prosecutor at a later stage 
must lmmedb tely be  made available to accused and his legal representa tive.4 

M a w e m r  , in the Instant matter , the defence has r e m n  fo believe that the 
documents sought to be incluckd by t h e  prosecutor as evidence in support of 
the Indictment have been in the possesion . custody or control of the 
prosecution, prlor to the presentation of the Indictment herein . 

The document in questinn is dafed 25 November 2002 and, in the absence of 
compelling evidence to fhe contrary the only rmonoble inference that can be 
drawn is that is has been, at all material times prior to the presentation of the 
Indictment, in t h e  possessjon, control or custody of the prosecution. As such, if 
the prosecution intended relylng upon it as supporting material or including it as 
part of the evidence , It should have been filed at the appropriate time in 
compliance with the rules and not sixteen months later. 

Tine prosecution hm an obligation to exercise dua diligence in the preparation of 
its case and to ensure that 0!1 evtdence on which it seeks fa rely is pIoc@d before 
t h e  court timeously . Moreover , the  interests of justice demand fhaf the entire 
case agninst un accused be made known to him at the earliest opportuniv. 

Consequently , for the reasons stated In paragraph 12 , the  prosecutor cannot 
clcim t tm protection of the provisions of Sction 24. 7 , or claim that despite due 
diligence the document in question was not availub!e to the prosecution at the 
tlme the indictment was issued , as o possible justification for his a-tternpt to have 



~t now considered and adm~ttecl as  supporting mof-efiul to the indictment and 
ev(dence . It is worth nntina that in respect of the  Minutes of the Detention 
Revi~w he of in^ . the ~rosecr~tcr of record in this matter was also t h e  ~rosec~~tor 
at that heurjnu and accordinafv ccrnnot claim a- lack of knowledqe gf t b  
exi7tence of these minutes. [emphasis added) 

15. Non-compliance with the rules must not be condoned by the court. The only 
appropriate sanction for showing disregard for the rules and the rights of the 
accused in t17e present context is for the court to prohibit the prosecution fram 
introducing the Minutes os supporting material to the Indictment and to exclude 
them from evidence, 

Specific Submissions 

16. RE; Minutes of Detention Review Henrina dated 25 November 2304 

l b.2 

lb. 3 

Ex-facie these minutes, the accused appeared before to Investigatiw 
Sudge in a matter related to the alleged killing of a certain hmingos 
Colo {oncf n ~ t  the matter currently before the court). It was found that 
there was lnsufficlent evidence to suppart thls contention . 
However , detention was ordered on the basis that the accused , in the 
words of .the Invefilgnting Judge. had ' c o n f m d  ' to the killing of an 
cnknowh person . 
We submit that reference to an alleged kjlling in the record of the 
proceedings referred to above cannot be construed as a reference to 
the current maWr . Admission of these Minutes , even at the level of 
material In support of the indictment, would be extremely pr~Juclicial to 
the accused , and would , In our view violate his right to be presumed 
innocent and the right to a fair trlal , while admission at the level of 
evldence would seriously damage the Integrity of the proceedings 

The TRCP provide that mhe court may exclude any evidence if ifs 
probative v u h  Is svbsfoo t i d y  ouhYeIghed b y  Its prejudicial effect . . . and 
(N]o evibencs shall h admiffed ... if its admission is cnfifheficcll to, and 
would serbusly damage the integrity of the proceedings . . .S 

17. Admission of these MinuTes , at any level , would certainly be extremely 
prejudicial to the uccused and have a negative effect on the integrity of the 
proceedings . 

1 R .  Conscquentiy, in the light of the above general and s~ecific submissions. in order 
to ensure that the fair trial rights of the accused are respected and that the 
integrity of the proceedings is preseweb , the Minutes of fhe Detenrim Review 
Hearing must be escluded. 



(C) RELIEF REQUESTED 

WHEREFORE the Defence prays for an order excluding the Mhutes of the Detention 
Review Hearing held on 25 November 2002 from the evidence the prosecutor intends to 
rely upon in the presentation of his case. 

Dated this 4'h day of October 2004 

~ o u n s ~ d ~ a t e u s  Lao aka €no Polo 
# /</ 
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