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TO THE SPECIAL PANEL FOR SERIQUS CRIMES AND THE PROSECUTOR :

Pursuant to the provisions of Secticn 27. 2 of the TRCP the defence moves for an order to
axclude the following document, for the reasons set forth hereunder, from the list of
evidence upon which the prosecutor sesks fo rely in the presentation of his case

e Minutes of the Detention Review Hearing held on 25 November 2C02 .

(A) INTRODUCTION

1. On 28 February 2003 , the prosecution filed with the Special Panel for Serious
Crimes, and served upon the legal representatives of the accused , an
incictrment charging the accused with one count of Murder as a Crime against
Humanity,

2, Annex * A" to this Indictment contained a ™ Lst of Evidence” upon which the
prosecution purported to rely in the presenfation of its case, This list contalned ,
inter alia, the names and dates of statements from certain witnesses and suspact
interviews (numbered T fo 6 in said list) ., as well as the titles of cerfain reports
{isted as 7 to 11 therain).

3. By way of a Transfer of Material dated 8 July 2004 . the Prosecutor served a copy
of the = Minutes of a Detention Review Hearing * held on 25 November 2002 and
a translation thereof . on the legal representatives of the accused.

4, At the Pratiminary Hearing held on 13 September 2004, the prosecutor moved fo
have these documents admifted cs evidence In support of the indictment . The
defence noted an ciojection thereto and indicated to the court that it would file
a mofion to this effect. The court granted the defence until 11 October 2004 to
file this and cther Motians .

5. Accaordingly . the defence . for the reasons set forth nereunder |, sfrenuously
obyjects to the admission of this document as evidence supporting the indictment,

(B) DEFENCE SUBMISSIONS

The Defence submissions fall into two categearles ~ those conceming disclosure
generally , and submissions of a mare specific noture fecusing on the document
in quastion.




10.
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12,

13.

14.

General Submissions

The TRCP govermns the ssue of the presentation of an indictment upon complation
of an investigation .} More particularly . it requires the prosecutor to present to
the court , together with ihe indictment ., a list describing the evidence that
supports t he indiciment.?

Furthermore, the TRCP imposes a mandatory duty upon the prosscution fo make
available to the accused or his legal representative , upon presentation of the
indictment to the court ., cerfain documentary evidence |, statements and
information 3 (emphasis addad)

For purposes of this motion the defence refers the court to  the provisions of
Section 24. 4(0) of the TRCP which requires the prosecutor to make available to
the accused and his legal representative copies of alf documentary evidence
infended to be offered by the prosecution at tial . Compliance with this
reguirement must, therefore, tcke place upon presentation of the Indictment.

Presentation and filing of an Indictment signals completion of the investigation
into a case. At this point the prosecution decides what evidence, in its possession
at that paint in time . to present to the court In suppaert of the Indictment,

Qualifying matearial coming into the pessession of the prosecuter at a later stage
must immediately be made available to accused and his legal representative

However , in the Instant malter , the defence has reason fo believe that the
documents sought fo be inclucled by the prosecutor as evidence in support of
the Indictment have been in the possession ., custody or control of the
prosacution, prior to the presentation of the Indictment herein .

The document in gquesticn is dafed 25 November 2002 and, in the abience of
compeling evidence to the contrary the only reasonable inference that can be
drawn is that s has been, at all material tirmas prior to the presentation of the
indictment , In the possession, confrol or custody of the presacution. As such, if
the prasecution intendead relying upon it as supparting materal or including it as
part of the svidence . it should nave been filed at the appropriale time in
compliance with the rules and not sixteen months later,

The prosecution hos an obligation to exercise due diligence in the preporation of
its case and to ensure that gl evidence on which it seeks to rely is ploced befare
the court timecusly . Marecver , the interssts of justice demand that the enfire
cose against an accused be made known to him at the earliest cpportunity.

Consequently , for the reasons stated In paragraph 12 . the prosecutor connot
cloim the protection of the provistons of Section 24, 7, ar claim that despita due
diligence the document in question was not available to the prosecution at the
time the indictment was issued , as a pessible justification for his afternpt fo have

tSec.
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24, UNTAET Regulation , 2000030, as amended
24,2, supro
24, 4, suera

45ec. 24. 7, supra




16.

it now considered and admitted as supporting material to the indictment and
evidence . It is worth noting that in respect of the Minutes of the Detention
Review Heorng , the prosecutor of record in this matter was glso the prosecutor
ot that hearing and gecordingly cannct claim a lack of knowladge of the
existence of these minutes. (emphasis added)

Non-compliance with the rules must nof be condoned by the court. The only
appropriate sanction for showing disregard for the rules and the rights of the
accused in the praesent context is for the courf to prehibit the prosscution fram
introducing the Minutes s supporting matearial to the Indictment and to exclude
them from evidence,

Specific Submissions

RE; Minutes of Detention Review Hearing dated 25 Movember 2004

16,1  Ex-facie these minutes, the accused appeared before te Investigating
Judge in a matter related fo the alleged killing of a certain Domingos
Colo (and not the matter currently before the court). It was found that
there was insufficlent evidence to support this contention .

However , detention was orderaed on the basis that the accused | in the
words of the Investigating Judge. had * cenfessed ™ to the kiling of an
UNknown person .

16.2 We submit that reference to an alleged kiling in the record of the
proceedings raferred to above cannot be construed as o reference to
the current matter . Admission of these Minutes , even at the level of
rnaterial in support of the indictment | would be extremely prejudicial to
the accused , and would , In our view violate his right to be presurmead
innacent and the rdght to a fair tial , while admission at the level of
evidence would seriously damage the infegrity of the proceedings

16.3  The TRCP provide that (Nhe cowt may exclude any evidence if its
probative value Is subsiantially cutweighed by its prejudicial effect ... and
(Njo evidence shall be admitted .. it its admission is antithefical to, and
would serlously damage the integrity of the procesdings ...5

Admission of these Minufes . af ony level , would certainly be extremely
prejudicial fo the accused and have a negative effect on the integrity of the
proceedings .

Conseguently, in the light of the above general and specific submissions, i crder
to ensure thot the fair frial dghts of the accused are raspected and that the
integrity of the proceedings Is preserved . the Minutes of the Detention Review
Haaring must be excluded.

I saction 34, 2, supro
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(C) RELIEF REQUESTED

WHEREFORE the Defence prays for an order excluding the Minutes of the Detention

Review Hearing held on 25 November 2002 from the evidence tha prosecutor intends to
rely upon in the presentation of his case .

Dated this 40 day of October 2004

Sebastian Appenah

Counsel fer Mateus Lao aka Ena Poto
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