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TO THE SPECIAL PANEL FOR SERIOUS CRIMES AND THE PROSECUTOR :

Pursuant fo the provisions of Section 27. 2 of the TRCP the defence moves for an order 1o
exclude the undementioned document, for the reasons set forth hereunder, from the
list of evidence upon which the presecutor seeks to rely in the presentation of his case
and as supporting material to the indictment:

» Report on Human Rights Viclations during 1999 in Oecussi District

(A) INTRODUCTION

On 28 February 2003 | the prosecution filed with the Special Panel for Serious
Crimes. and served upen the legal representatives of the accused |, an
Indictment charging the accused with one count of Murder as a Crime against
Humanity.

Annex ~ A" to this Indictment contained a * List of Evidence” upon which the
progacution purported fo rely in the presentation of its case. This list contained |
infter alia, the narmes and dates of staternents from cerfain witnesses and suspect
interviews (numbered 1 to 6 In said list) , as well as the fitles of certain reports
(istad as 7 to 11 therein).

By way of a Transfer of Material dated 8 July 2004 . the Prosecuior served  an
unsiagned copy of a report entiled ™ Report on Humaon Rights Violations During
S99 Cecussi District * dafted November 2001, on the legal reprasantatives of the
accused.

At the Preliminary Hearing held on 12 September 2004, the prosecutor moved to
hove this document admitted as evidence in support of the indictment . The
defence noted an objection thereto and indicated to the court that it wauld file
a motion fo this effect. The court granted The defence until 11 Oclober 2004 fo
file this and other Moticns .

Accordingly . the defence , for the recsons set forth hereunder, strongly objects
to the admission of this Report as evidence supporting the indictment.

(B) DEFENCE SUBMISSIONS

The defence submissicns foll into two cotegorss - those of a general nature
which deal with disclosure requirements . and those of g more specific nature
focusing on the parficular document scught fo be admitted as evidence.




10.

13.

General Submissions

The TRCP governs the issue of the presentation of an indictment upon completion
of an investigation .! More particularly , requires the prosecutor to present to the
court, together with the indictment , a list describing the evidence that supports
the indictment.?

Furthermore, the TRCP imposes a mandatory duty upoen the prosecution to make
available to the accused or his legal represenitative . upen presentation of the
indictment to the court . certoin documeniary evidence , statements and
inforrmation .3

For purposes of this moticn the defence refers the court 10 the provisions of
Saction 24. 4(a) of the TRCP which requires the prosecutor to make available to
the accused and his legal representative coples of all documentary evidence
intended to be offered by the prosscufion at tial . Compliance with this
reguirement must, therafore . fake place upon presantation of the indictment,

Presentation and filing of an Indictment signals completicn of the investigation
info a case. Af this point the prosecution decides what evidence, in its possession
at that point in time |, to presant to the courf in support of the Indictment.

2ualifying material coming info the possession of the prosecuter at a later stage
must immediately be made available to accused and his legal represantative 4

However , in the instant matter , the defence has reason to believe that the
Report sought to be included by the presecutor as evidence in support of the
indictrment has been in the possession . custody or contre! of the presecutfion
prior fo the presentation of the Indictment herein .

The document in guestion is doted Novernber 2007 and, in the absence of
compelling evidence 1o the confrary the only reasonable inference that can be
drawn is that it has been, aof all material times prior o the presentation of the
indictment ., in the possession, control or custody of the prosecution,
“onseguently, if the prosecution infended relying upon It Gs supporting matarial ,
it should have been filed at the appropriate time in complionce with the rules
and not sixteen months later.

The prosecution has on obligation 10 exercise due diligence in the preparation of
its cose and to ensure that all evidence on which it seeks to rely is placed before
the court timeously . Mareover , the inferests of justice demand that the entire
case against an agccused be made known to him at the earliest opportunity,

| Sac. 24, UNTAET Regulation , 2000430, os amended
2 5ac. 24. 2 supra
Igac. 24 4 supra
d5ac. 24, 7, supro




14, Consequently , for the reasons stated in paragraphs 12 , the prosecutor cannot
claim the pretection of the grovisions of Section 24. 7, or claim that despite due
diligence the document in question was not available to the presecution of the
time the indictment wos ssued , as a possible justification for his attempt to hove
the report in guestion now considered and admitted as supporting materat to
the indictment.

15. Nen-compliance with the rules demands sanctions from the court. The only
appropriate sanction for showing disregard for the rules in the present context is

for the court to prohicit the proseculion from introducing the report as evidence
and o exclude the docurnent as supporting material to the Indictment.

Specific Submissions

16. RFE: Report on Human Rights Violations 1999 Qecussi District

16.1 In addition to the general submissions in parographs 6 fo 15 above, for
the prosecution to succeed to have this report admitted as supporting
rmaterial to the Indictment | it has to provide compeling evidence fo the
sffect that the material in guestion could not have been discovered
befarg the indictment was issued and, therefors . was not in its possession,
custody or control  when the indictment was issued . The onus in this
regard falls on the prosecution. It has falled to cffer any explanation in
this regard.

16 .2 Inany event the Ruless are clear and must e given a strict inferpretation.
The prosecution s precluded from introducing this document to support
the Incictment at this late stage.

Furthermore , any request to have this report, in the context of this case
to be admitted ond regarded as evidence should be rejected for the
following reasons :

16.2.1 The report, in our view , is an intermal working document ,
infended for use by the UNTAET Human Rights Office , was
nct contemplated for use In judicial procesdings . and s
inherentty unrelioble .

The document i3 an unsigned copy by a person who was
not a contemporanaous witness to the issues reporfed
upon . raising doubts as to its reliokility . and contains
informatiocn which would need to be tested in court.

A party seeking to have any evidence admitted has fo
provide sorme foundation as a basis for the admission of
such evidence, No such foundation has been loid by the

% Secfion 24. (), supia




16.2.2

16.2.3

16.2.4

16.2.5

16.2.6

16.2.7

prosecutor herein, Instead, the prosecufor seeks the
blanket admission of the document in question .

Being primarily anecdotal in nature |, 1t is based upon
miultiple levels of hearsay . If It was infended to be the
preduct of a fact-finding exercise, it fails to specify the
precedures used in gathering the information contained
therein , as well as the methodology used in analyzing and
inferpreting such information.

Consequently, the reliability of the information gathering
mechanisms and the means by which conclusions are
reached are open fo chticiam. In the absence of clearly
defined ressarch methodoiogy this report  falls short of the
basic standard for admissibility , that of reliability |

Since there is no basis to test the validity of the research in
order to assess the plausibility of the conclusions contained
in the document | It amcunts to no more than an internal
memorandum , as oppesed fo an authoritative repart |

While the reliability of evidence does nof, of iself,
constitute a separate condition of admissibility it provides
the basis for findings of relevance and probative value.
The probative value of evidence Is thersfore based upon
an assessrment of its relialbiilty .

Accordingly, in order for this document to be admissible as
evidence, the prosecutor must first prove that it mests with
the standards of relevance and probotive value | In other
waords , the burden of proving the religbility of the
document rests on the prosecution . If the document fails
the test of reliability , it cannal be either relevant or of
probative value , and ., os such , is inadmissible |

The starfing polnt  in the discharge of fthis burden is
estaklishing the authenticity of the document in guestion .
Thie authenficity of the document and s contents are
pivofal to the estaklishment of the credibility and reliakility
of the documentary evidence sought fo be relied upon.
Such aguthenticity must be established through reference to
all retevant factors , which include its content, its purported
use ., and some form of secondary evidence . This , we
suomit . can only be estabiished through  oral festimony
which has o be subjlected to cross-exomination. In the
instant case, the prosecution has failed to satisfy these
reqjuirermeants,

If has been held that the ™ mere admission of a documeant
into evidence does not in and of ifsslf signify that the
statements contolned therain will necessarlly be deemed
fo be an accurafe portrayal of fhe facts Factors such as




16.2.8

16.2.9

16.2.10

authenticity and proof of authorshio will naturally assurme
the greatsest importance in the ... assessment of the weight
te be gffached to individual pieces of evidence . "¢

However, we submit, that for the court to be able attach
the appropriate weight to factors concerning authenticity
and authorship . the only avenus open to it would be to
hedar oral evidence on these aspects.

The Indonesian Law of Criminal Procedure requires that for
decuments to pass the test of validity and admissibility they
have to oe " strengthened by an oath * 7, and “must have
a connection with the contents of the cther means of legal
proof®, which Is categorized as |, inter alia. “the testimony
of a witness” 7 ™ the testimony of an experd™® and "a
document, ™!

Clearly then, under the opplicable subsidiary law
documents must be validated and supporfed by testimony
undler oath.

If the author of the document is not called 1o testify as fo its
purported use, contants and authenticity .then ,we submit,
the document must of necessity be excluded, It is worth
noting that the TRCP require that ™ evidence must be
presented in the most direct manner possible .72 This
implies that the orincipie of the ° orality of evidencs”
prevals.

The probative valug of this document by necessity will
therefore e affected by the fact that it has not been
subjected to scrutiny by way of cross-examination . and it
would be substantially outweighed by the need to ensure
a fair tricl |

Consequently ., faking into account the general and
specific submissions mode herein , fo admit the document
in question woeuld amcunt 1o depriving the accused of the
fundaomental right to cross-sxamine a potentially imporfant
witness on the contents of o document which the
prosecution seeks to rely upen in the proof of a specific
element of the case against the accused . This would ke
manifestly unjust and impact upon the need to ensure a
fair trical.

4 Delalic et al, ICTY, Decision of 19 Jan 1998, para. 20
7 Low of the Repubiic of Indonesic . Mo, B of 1981, Conceming the Low of Criminal Procedure, Atticle 187

B Articla 187(d). supra

¥ Article 184(c). supro

10 Aricle 184E), suprg
I Articie 184(c).supra
12 8action 33. 3




17. We accordingly submit that for these reasons |, in addition to the general
suomissions contained In paragraphs 6 to 15 of this Motion |, the report in
questicn must be excluded .

(C) RELIEF REQUESTED

WHEREFORE the Defence prays for an order excluding the Report on Human Rights
Viclations in 1999 in Oecussi District . as supporting material to the indictment and from
the evidance the prosecutor intends to rely upen in the presentation of his case .

Dated this 8t day of October 2004

......................................................

_Sebasfian Appenah
d-"}-CBunsel for Mateus Lao aka Ena Poto




