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TO THE SPECIAL PANEL FOR SERIOUS CRIMES AND THE PROSECUTOR : 

Pursuant to the provisions of Section 27.2 of the TRCP the defence moves for an ordw to 
exclude the undermentioned bocumon t, for the reosons set forth hereunder, from the 
list of evidence upon which the prwcutor seeks to rely in the presentation of his CCISB 

und as supporting material to the indictment: 

Report on Human Rights Violations during 1 9 3  in Oecusi District 

[A) INTRODUCTION 

1. On 28 February M03 . the prasecution flled with the Special Panel for Serious 
Crimes. ond served upon the legal representatives of t he  accused , an 
Indictmenr charging the accused with one count of Murder as a Crime against 
Humaniv. 

2. Annex ' A ' To this Indictment contained a " List of Evidence" upon which the 
pro:ecutim purported to rely in the presentation of its cme. This list contained , 
inter alia the names and dates of statements from certain witnesses and suspect 
interviews (numbered 1 to 6 In said list) , us well as the titles of certain reports 
(listed as 7 to l l therein). 

3. By way of a Transfer of Material dated 8 July 2034 . the Prosecutor served a n  
c- of U areport sntitled " Rapoft on Human Rights Violations During 
,999 Oecussi District " dated November 2#1, on t h e  legal representatives of the 
acsused. 

4. At the Preliminary H~aring held on 13 5eptember 2004 , the prosecutor moved to 
have this document admltted as evidence in support of the indictment . The 
defence noted on objection thereto and indicated to the court that it would file 
a motion to this effect. The court granted the defence until l 1  October 2W.4 to 
file this and other Motions . 

5. Accordingly , the defence , for the reasons set forth hereunder, strongly objects 
to the admission of this Roport u s  evidence supporting the indictment. 

(B] DEFENCE SUBMISSIONS 

The defence submissinns full into two cdegmies - those of a generol nature 
which deal with disclosure fequjrements , and those of a more specific nature 
focusing on the padiculur document sought to be admitted as evidence. 



General Submissions 

The TRCP governs the issue of t he  pr~tsentation of un indictment upon completion 
of an investiga tim . l  More particularly , requires the prasecutor to present to t he  
court , together with the indictment , a 11s t describing the svldence fhat supmrfs 
the indichnen t .2 

Furthermore, the TRCP imposes a mandatory duty upon the prosecution to make 
nvnilable to the accuseC! or his legal representative , upon presentation of the 
indictment to the cwrt . certoln bocurnenturj evidence , statements and 
lnfor'mation . 3  

For purposes of this motion the defence rflfers tho court to the provisions of 
Sect~on 24. 4(a) of the TRCP whlch requires the prosecutor to make available to 
the  accused and his legal representative copies of all docunlentary ewdence 
intend& fo be offered by the prosecuflon af trial , Compliance with this 
requirement must . therefore, take place upon presentation of the Indictment. 

Presentation and filing of an Indictment signals completion of the investigation 
into a case. At this point the prosecution decides what evidence, in it,s possession 
at that point in time, to present to the court in support of the Indlctment. 

Qualifying material coming Into the possession of the prosecutor at a later stage 
must immediately be made available to accused and his legal represmtative.4 

However , in the instant matter , the defence has reason to believe that the  
Report sought to be included by the prosecutor as evidence in support of the 
indictment has been In the possession , cusfody or control of the prosecution , 
prior to t h e  presentation of the Indictment herein . 

The document in question is doted November 20I15 und, in the absence of 
compelling evidence to the contrary the only reasonable Inference that can be 
drawn is that it has been, at all material times prior to the presentation of the 
indictment , in the possession, control or custody of the prosecut~cn. 
Tmsequently, it the prosecution intended relying upon it as supporting material , 
11 should have been fled at the appropriate time in cornplioncs with the rules 
and not sixteen months later. 

The prosecution has on obligation to exercise due diligence in the prepuratmn of 
its case and to ensure that all evidence on which it seeks to rely is placed befare 
the court timeously . Moreover, the interests of justice demand thot the entire 
case against an accused be made known to him at the eorliest opportunity. 



Con:,equent(y , for the reasons stated in paragraphs 12 , the prosecutor cannot 
claim the p ro t~ t l on  of the provisions of Section 24. 7 ,  or claim that despite due 
diligence t h e  document in ques t~m was not available to the prosecution L:- the 
time the indictment was issued , as a posible justification for his attempt to have 
the report in qusstlm now considered ond adm~tted as suppmfrng material to 
the indictment. 

Non-compliance with the rules demands sanctions from the court. The only 
c~ppropriate sanction for showing disregard for the rules in the present context is 
far the court to prohibit the prosecution from Introducing the report as evidence 
and to exclude the document as supporting matorial to the Indictment. 

Specific Submissions 

RE: Rersort on Human Riahts Violgtions 1999 Qecussi District - 

In oddition to the general submissions in paragraphs 6 to 15 above, for 
the prosecution to succeed to have this repod udmitted as supporting 
material to the Indictment , it has to provide mmpelting evidence to the 
effect that the muterial in qusstion could not have been discovered 
before the indictment wos issued and, therefore, was not in its possession, 
custody or control when the lndlctment wcss issued . The anus in this 
regard falls on the prosecution. It has falled to offer any explanation In 
this regard. 

In any event the Rules5 ore clear and must b given U strict interpretation. 
The prosecution is precluded from introducing this document to support 
the Indictment at this late stage. 

Furthermor@, any request to have this report, in the context of this case, 
to be admitted and regarded as evidence should be rejected for the 
following reasons : 

16. 2 1 The report. in our view . is an internal working document , 
intended for use by the UNTAET Human Rights Office, was 
not contemplated far use In judicial proceedings , and is 
inherentlv un:eliable . 

The doclmeni is an unsigned copy by a person who was 
not a c~ntemporaneous witness to the issues reported 
upon . raising doubts as to ib reliability . and contains 
information which would need to be tested in court. 

A porty seeking to have any evidence admitted has to 
provide some foundation as a basis for t h e  admission of 
such evidence. No such foundution has been laid by the 

"clion 24. P(n}, supro 



prosscutor herein. Instead, the prosecutor seeks the 
blanket admission of the document in question . 

16. 2 2 Being primarily anecdotal in nature, l t  is bused upon 
multiple levels of hearsay . If It wus intended to be tine 
prduct  of U fact-finding exercise, it fails to specify the 
procedures ussd in gathering t h e  information contained 
therein , 0 s  well as the methodology ued in analyzing and 
Intarpreting such information. 

16. 2. 3 Consequently, the reliability of the information gathering 
mechanisms and the means by which conclusions are 
reached are open to criticism, In the absence of clearly 
defined research rnetnodology this rewrt falls shod of the 
basic standard for admissibility, that of reliability , 

Since them is no basis to test the validity of the research in 
order to assess the plausibility of the conclusions contained 
In the document , it amcrunk to no more than an Internal 
memorandum. as opposed to an authoritative repart . 

16, 2.  4 While the reliability of evidence does not, of itself, 
constitute a separate condition of udmi%ibility it provides 
the basis for findingp of relevance and probative value. 
The ptobutive value of evidence Is therefora based upon 
an ussesment of its reliability , 

16. 2. 5 Accordingly. in order for this document to be admissible as 
evidence, the prosecutor must first prove thot it meets wlth 
the standards of relevance and probative value . In other 
words . the burden of proving the reliability of the 
document rests on the prosecution . If the documnt fails 
t h e  test of reliability , it cunnol be either relevant or of 
probative value, and, as such. is inadmissible . 

16. 2 . 6  The startjng polnt in tho discharge of this burden is 
establishing the authenticity of the document in questlon . 
The authent~clty of the document and Its contents ore 
p~voinl to the establlshment of the credibilify and reliability 
of the dmumentory evidence sought to be relied upon. 
Such authenticity must be established through reference to 
all relevant factors , which Include its content, its purported 
use , and some form of secondary evidence . Thls , we 
wbrnlt , can only be established through oral testimony 
which hos to be subjectsd to cross-exominution. In the 
instant case, the prmecutinn has failed to satisfy these 
r~quirernen?~. 

16 2 . 7  It has been held that the " mere udmksbn of a document 
lnfo evidence does not in and of ifself signify thot  the 
sfntemenfs con? oined t k m h  WJ necsssori!~ be daemed 
fo be un accurofe porfruyal of t h e  fuc ts, Factors such as 



uulhenficity and proof of uufhcmh@ v i l j  nu furally ussume 
the greatest imporfance In the . . . assessment of the weight 
to be #ached to individual pi~ces of evldence . " * 

16. 2. 8 However, we submit, that for the coud to be able attach 
the appropriate weight to factors concerning authenticity 
and authorship , the only avenue open to it would be to 
heor oral evidence on these uspec ts. 

The Indonesian Lcrw of Crlrninol Procedure requires that for 
documents to pass the  test of validity and admjssibility they 
have to be " strengthened by an octh " 7 ,  and "must have 
a connection wlth the contents of the other means of legal 
proof"8, which Is categorized as , Inter alb, 'the testimony 
of U witness" .g " the teslimony of an expertm'10. and "a 
document, ' l  l 

Clearly Then, under the applicable subsidiary law , 

documents must be validated and supported by testimony 
under oath. 

16, 2. 9 If the author of the document is not called to testify as to ifs 
purported use, contents and authenticity ,then ,we submit. 
the document rnust of necessity be excluded, It is worth 
noting that the TRCP require that " evidence must be 
presented in the most diract manner possible . . . ".l2 This 
implies that the principle of the " orality of evidence* 
prevails. 

The probative value of this document by necessiiy wHI 
therefore be affected by the fact that it has not been 
subjected to scrutiny by way of crass-examination . and It 
would be substantially outweigh& by the need to ensure 
a fair trlal . 

16. 2 10 Consequently , taking hto account the general and 
specific submissions mudw herein , to admit the document 
in question would amaunt to depriving the accused of the 
fundomental fight to cross-examine U potentially important 
witness on the contents of a document which the 
prosecution seeks to rely upon In the proof of a speciflc 
element of the c a s ~  against the accused . This wc~uld be 
manifestly unjust and impact upon the need to ensure a 
fair trial. 
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17. We accordingly submit that for these reasons , in addition to the generol 
submissions contained in paragraphs 6 to 15 of th~s Motion , the report in 
question must be sxcluded . 

(C) RELIEF REQUESTED 

WHEREFORE the Defence prays for on order excluding the Report on Human Rights 
Violations in 1999 in Oecusi District. as supporting material to the indictment and horn 
the evidence the prosecutor intends to rely upon in t he  presentation of his case . 

Dated this 81h day of October 2004 
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%p&r(an Appenah 

C s ~ b n s e t  for Mateus Lao aka Ena Polo 


