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On 15 September 2003 commenced the trial of Umbertus and Carlos Ena.

On 30 January 2004, the Public Prosecutor filed a “Motion to Admit Further
Evidence” pursuant to Section 33.2 and Section 34.1 of the UNTAET Regulation

2000/30. The objective of the motion is to request the Court to allow the
Prosecutor to:

* Call the witness Zeforino Da Cruz Sau, former interpreter in the Scrious
Crimes Unit that participated in the interview of the accused Carlos Ena at
Oecussi Civpol Headquarters, to testify.

* Submit additional documentary evidence in the form of a Report on
Human Rights Violations During 1999 in Oecussi District, dated

November 2001, by Carolyn Graydon, UNTAET Oecussi District Human
Rights Ofiicer.

On 5 February 2004, the defense counsels for Carlos and Umbertus Ena filed an
Objection to the Prosecution motion alleging its lack of legal basis. The defense
alleges that the invoked Sections 33.2 and 34.1 were not applicable and that the
rule applicable to motions of that nature is 27.2. Accordingly the defense counsels
requested the motion to be dismissed.

On the same date the defense counsels for Carlos and Umbertus Ena filed a
written response to the Prosecution motion in the alternative that the motion
would be consider by the Court. The defense requests the Court the following:

* Defense of Carlos Ena: To dismiss the request of the Prosecutor to call
Zeferino Da Cruz Sau to testify or, in the event that the Court grants the
motion, that the investigators Fernando Souto and Luis Alves are also
called to testify, that the scope of examination of the witnesses be
expanded to include issues of competence and all evidence gathering in
which they participated, and furthermore to prohibit all contact between
the Prosecutor and said individuals before and during their testimonies.

* Joint request by both defense counsels: To dismiss the request of the
Prosecutor to submit the report by Carolyn Graydon.



Submissions of the partics

On his motion the Prosecutor submits two requests to present further evidence.
Regarding the first request, to call the witness Mr. Zeforino Da Cruz Sau, the
Prosecutor states that the witness will testify that the accused Carlos Ena was
advised about all his rights prior to taking of the statement (where he confessed to

the crimes) and that the accused made his statement to the investigators
voluntarily. :

The Prosecutor adds that it is in the best interest of the administration of justice
that the Court has before it all available evidence to assist the truth seeking
process. Furthermore, the Prosecutor states that the Special Panels, in its decision
dated 26 November 2003 in the case The Public Prosecutor vs. Damiao Da
Costa Nunes, allowed the Prosecutor to call a witness who was present during the
recording of the accused statement and the court admitted the statement of the
accused through the witness.

To this first request the defense counsels replies that the Prosecutor had his
opportunity to call the witness during the prosecution case in chief, as since 10
December 2003 he knew that the defense was seeking the suppression of the
statement of the accused.

Moreover the defense questions the neutrality and impartiality of the witness as an
employee of the Serious Crimes Unit at the time and for having performed an
integral role in the investigation in question.

The defense continues by explaining that in case doubts exist regarding whether a
statements was voluntary made, in the absence of conclusive proof to the contrary
any doubt must be resolved in favor of the suspect.

- Regarding the case-law invoked by the Prosecutor the defense counsel alleges that

the decision in the case Damiao Da Costa refered to a different situation. At the
time the question was to determine if the accused understood National Tetum
(being his language Tetum Suai) and if at the time of the interview there could
have been linguistic misunderstanding. The present case questions the proper
explanation and understanding of the fundamental and constitutional rights of a
suspect.

. Regarding the second request of the Prosecutor, with respect to the admission of a

Report on Human Rights Violations in 1999 in Oecussi District, the Prosecutor
alleges that the report will serve to support the general allegations of the
widespread or systematic attacks that occurred in Oecussi, that the documentary
evidence is both relevant and of probative value to the case and that the admission
of the report will not prejudice the accused in any way.
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