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Procedural bsckgrou rid 

Submissions of the parties 

On 3rd Feblua~y 2003. the defense filcd a motion undcr Section 27.2 
UNTAET Regulation No 30/2000 as amended by UNTAET Rcg~llation 
2512061 of ~ h c  Transitional Rules of Criminal PI-ocedur-e, to apply for 
the imnicdiate release of Benjmnin Sar~nento (thc Accuscd) for thc 
reason given herein or, in the aItcrnative, the imposition of substih~te 
rcstrict ive measures. 

Thc Psosccution responded to the defense counsel Application on 20"' 
Febr-uary 2003. 

011 24"' February 2003, the Court deemed i t  urgent to hear the 
Application and decided to hold a review hearing of the dctcntion of 
Bcnjamin Sarmcnto on Friday 28Ih February 2003. 

On the 28Ih Fcbruary 2003 21 review hearing was held and the 
Defence maintained the arguments submitted in thc Application for 
the rclease on restrictive rneasurcs of the Accused in oral 
srlbrnissio~ls hc underline only the issues with respect to thc 
Prosecution's submissions, and submitted that this Court should be 
distinguish the position at thc IntcrnationaI Cri~ninaI Tr-ibunaIs 011 the 
issue of detention. And the Prosecution's ordly responded to the 
Defense counsel's Application. 

Thc Defense for the Accused appIied for the irnxncdiate release of thc 
Accused on the grounds that there are further dclays in the proceedings. 
He submits thcse grounds are sufficient to persuade the Court that the 
Accused should be releascd. The Defence of the Accused does not 
repcat any of the arguments raised during previous bail Applications, 
save to say that the sarnc factual circumstances apply. 

In addition the Defence highlighted that recent developments have made 
this Court unable to safeguard this right of the Accused. There have 
becn so many delays caused by the current state and the jristicc system. 
I t  is the sr~bmission of the Dcfcnce that the justice system s h o ~ ~ l d  not 
dctain people for issues they cannot dcal with cxpcditiousIy. In  this 
particuIar casc, the right of the Accused to be tried within reasonable 
time or- reIcased pending trial is being substantially vioIated. According 
to the Defense, the judicial systcnl must if i t  is unable to dcal with 



people it laItcs into custody I-clcase them. That relcasc clocs not mean 
that thc charges will be dropped. 
I t  is submittcd that this is not failure C)II behalf of the Prosecution, the 
Defence or the Court itsclf. 

For the Defense, if the Court slill takes the vicw that tllure arc 
rcasonablc grounds h r  dctcntion undcr Scction 20.8. i t  shouId dcal with 
the case undcr Section 21 of LJKTTAET Regulation 2001/25, which 
providcs substitute restrictive mcasures as an alternative to an order of 
detention. 

The Accused agreed to comply with substitute restrictive measures that 
the Court deems appropriate. 

The Prosecution opposed the Application and requested that the 
Accused person be detaincd untul the end of the trial. The prosecutors 
submittcd that the Applicatiun fur release of the Accused person ought 
to be dismissed on the main three reasons: ( I )  the issuc of the Accused's 
detention has already been decidcd by this Court and now is (res 
jtrdicafa), (2) the right of review of detention uridcr Section 6.3(k) of 
UNTAET Regulation is riot an automatic right, and (3) grounds for 
continued detention exist. 

10 This Court will assess the issue of the Accused dctention being 
alrcady decided by this Court and is r-PS jzldicuta, the right of revicw 
of detention under Section 6.3 of UNTAET Regir Iation 2000/30, 
before analyzing the substantial grounds for the reIcase of the 
Accuscd presented by the defense. 

With respect to the issue that the Accused is detention has slreadv 
been decided bv this Court and is now res judicatu. 

1 1  The Prosecution stated that a similar Application for releasc had 
been madc previously and a decisiorl was issired to extend the 
detention of the Accused on I"  Scpternber 2001 and 22nd March 
2002, The Special Panel expressly decided that the Accused is to bc 
dctaincd for the duration of the trial for reasons stated therein, 

12 I t  is crxtrenched in the principles of law that a matter finally 
adjudicated upon by a conlpetent cuu1-t of law may not be 
subsequently re-opened or challcngcd this principle as knvwn as ( ITS  

jzdiruta), 



13 I t  is not conlestcd that the psinciplc of ~ v s  .jrtdic-utu is applicitblc to 
thc Special panel. The only issue here is wl~cthcr or not the principle 
of rcs jrdicata is upplicablc i n  the prcscnt case. 

13 Thc Lkfense did not made srrbmissions wit11 respect to thc issue of 
I-cs,j~il-lic:ctta. 

15 As already decidcd in the case the Prosecution v Jose Cardoso, it is 
the opinion of this Court that decisions relating to detention can be 
revisited onIy with the presentation of ncw grounds. It would be a 
waste of time and uscIess to issue a decision which immediately 
theldaftcr can be revisited without presenting any new grounds. The 
right of  the Accriscd to have his detention rcviewed at reguIar 
interval does not mean that a party can bring before the Court the 
same reasons upon which the Court initially dccided, only that new 
grounds have to bc submitted. 

16 Z r l  the present case the Special Pancl has previously decided on the 
issue of the detention of the Accused for the duration of the trial. 

17 From the elements 011 thc file, it is cIear that many decisions haw 
bccn made in order to extcnd the detention of the Accused for the 
duration of the trial. The basis of those decisions was rnainly thc risk 
of the Accused to flee thc jurisdiction in order to avoid trial and the 
gravity of the crimes. The Defcnsc's Applications docs not statc any 
facts to show that the previous decisions of the Special Pane1 are 
wrong, in which case he should have seizcd thc Appcal Court of the 
matter. 

18 The C O L I I ~  agrees with thc Prosecution that there must be finality to 
proceedings. Once an issue has been raised and dehberated upon, the 
same issue cannot be the subjcct mattcr of anotlier decision in the 
absence of new or change circumslances. 

19 However, in the present case, The Court finds relevant the 
submissions of the defense that thc lcngth of tirnc and additional tirnc 
passed by the Accused in jail since the last order of detention can be 
considercd as a change in the circu~nsta~~ces of the case. Only thc 
furthcr dclay gives the dcfcndant the right to have his custody 
reviewed ilndcl- Section 6.3 (k) mTAET Rcgrrlation 200 1/25. 

With respect to the right of rcvien of detention under Section 6.3(k) of 
UNT'AET Rrpirlation 2001/25 



19 Horh tlic Prosecution and thc Dcfcnsc ay-ce that pussuant to Scctivn 
6.3(k) of LblTAET Regulation 2001/25, tIic Accuscd has a right to 
have the grounds of his detention rcviewed at regular intervals. 

20 As alrcady decided in Jose Cardosc casc, this Court considers that 
this  right arises in two times: ( I )  when the prcvious period of 
detention expires or ( 2 )  wherc thcrc arc some changcs affecting any 
one of [he graunds upcm whidi the Accused's detention is based. 

21 In the prcscnt case tIic Defense has raiscd the same grounds as i t  
raised i n  previous Applications. Only the new delay in the 
proceedings, the issue of lcngth of time, which is still on going, 
could be considcrcd as a new ground submitted by the Defense, 

With respect to the substantial mounds for continued dctcntian 

22 According to Section 20.7 of UNTAET Regulation 2001/25, the 
Court may ordcr continued detention if there is reason to believe that 
a crime has been committed; that there is sufficient evidcncc to 
support a reasonable belief that the Accused was a perpetrator; and 
that there are rcasonabk grounds to bclieve that dctention is 
necessary. 

23 Section 20.8 of UNTAET Regulation 2001/25 provides that 
reasonable grounds for detcntion cxist \vhen: (a) thcrc is rcason to 
bclievc t h a ~  the detainee wiII flee to avoid criminal proceedings; (b) 
there is a risk that thc evidcnce may be tainted, lost, destroyed or 
falsified; (c) Danger to Victims, Witnesses 01. any other person; (d) 
there is reason to believe that thc suspect will continue to commit 
offcnces or pose a dangcr to public safety or security. 



25 This Court has already decided on thc cxccptional grounds of 
dctention For the duration of the trial. It will check if anything has 
changed with respect to those grounds which arc: Gravity of the 
offense, dangcr to victims, witness or any other person, length of 
pretrial detention and risk of flight. 

Gravitv of Offences with which the Accused is charged. 

26 The Court already decided in its decision issued on September and 
March [hat the charges against the Accuscd are scrious. Thc pcnalty 
for thosc crimes is up to 25 years. It is not possible to say for sure 
that lhc Accused wiII flcc once released or will threatcn the 
witncsscs. No one can predict the future. However-, the nature of the 
allegations against thc Accused and the possible penalties creatc a 
risk that the Accused may flee to avoid the criminal proceedings, or 
may attempt to interfere with thc witnesses. The mcasurcs to protect 
the witnesses taken by the Court will be of IittIe vaIue oncc the 
Accuscd is released. 

27 The Accuscd was re-alrreslted on I2 March 200 l .  He is charged with 
nine C O U ~ ~ S  of CL-imcs against humanity, including t~lurder-, 
inlprisonmcnt ur sevcre deprivation of physical liberty in violation of 
fundamental rules of intremational law; deportation 01. forciblc 
transfer of population and persecution. Taking into account the fact 
that the  penalty for the crimcs thc Accuscd is chargcd is up to 25 
years on cach count, thcre is a possibility that the Accused will try to 
escapc to avoid thc scntencc. There are a large number of witnesses 
(44 witnesses) who could providc information in this casc, so thcy 
need to be protccted. 



28 This Court agrees with thc p-osccution that the gravity of the crimes 

Danger to Victims, Witnesses or anv other person 

30 This Court has already dccidcd on 22nd March 2002 that, although it 
is not possible to say for sure that the Accused wi1I threaten the 
witnesses once released, that the nature of the allegations against the 
Accused and the possible penalties create a risk that the Accused 
may atternpt to interfere with the witnesses. The Court underlined 
also that the mcasurcs to protect the witnesses taken by the Court 
would be of Iittle vaIue oncc thc Accused is rclcascd. 

31 he Accused's undertaking that he will not conmunicate with any 
witnesses cannot be a guarantee that the Accused wiII not do it, 
considering the circurnstanccs of the casc. 

32 The Defence made no submissions regarding this matter. The 
Prosecution is right to underline that the Accused has been in 
dctention and as such did not have the opportunity to comnlunicate 
with the victinls andior the witnesses. 

33 This Court is still not satisficcf that once released, the Accused would 
not posc a danger to victims and witnesses. Reference can bc madc 
(urcriuli.r; mt/trr/zdis) to the iCTY case of the 



3 
34 Prosccritor v.  KUII~I-LIC ilnd Kovac . The Trial Chamhcr says that ir 

may only order thc provisional rclcasc of' an Accuscd if i t  is satisfied 
that thc Accuscd wiI1 not posc a dangcr to any victim. witness or 
other. pcrson. It underlined that " T/W rvi//iupcss oJrhc Accmd in ~ i w  ~ X W I W /  

w r d w t u k i ~ ~ p  i ~ f  [his rc~cord, c n ~ l ~ l o l  he .sr[ficiorl irr /)!c c;)-crrnafancer qf !he raw, [hr. J f i O \ /  

inrput-fmrl of which is rho! nrhm- i~~dlc fecs  arc dill al large. 

35 The Court cannot rely on the fact that the evidence in the casc has 
becn collected and that there is no longer a danger of thc Accuscd 
tampering with such evidence. Many witnesses are waiting 10 come 
before the Court in ordcs to give their testimonies. Furthcrmorc if thc 
Accuscd rclcascd at this stage, whcn thc trial is about to commence, 
it  u~oukl have a ncgativc impact on the willingness of [he victims and 
or witnesse~ to participatc in thc trial proceeding. 

Length of pre-trial detention 

36 This Court has already stated in its decision issued on 22"d March 
2002 that the length of the pretriai dctcntion constitutcs an 
exceptional ground to release the Accuscd. 

37 Pursuant to Article 9 (3) of the International Covenant on Civil and 
PoIitical Rights, anyone detained on a crin~inal charge has the right 
to trial within a reasonable time or to reIease pending trial: "anyone 
arrested and detained on a criminal charge shall be brought promptly 
before a judge or othcr officer authorized by thc Iaw to exercise 
judicial power and shall be entitled to trial within a reasonable time 
or to release". 

38 Pursuant to Section 6 UNTAET Rcgulntion 2001/25, the Accused 
h a w  the right to be tried without undue delay. That means that 
criminal proceedings must be started and completed within a 
reasonabk timc. 

39 The issue of lengrh of detention as an exceptional cil-cumstancc 
warranting release, and the issue of' the right of the Accrrsed to be 
tried without rindrrc dclay is to be evaluated on a casc-by-case basis 
and in light of several factors that nlay account for the length of 
detention. 

40 Thc Court agrccs with the Defense that the main aim of the right to 
trial within reasonable time is to h i t  the Icngth of a pcrson's 



clctc~~tim before trial, and that in  cascs involving serious cIwgcs 
such as hornicidc or murder, W ~ C ' I - C '  the Accuscd is denied bail or 
release by thc court. thc Accused 111ust bc tricd as cxpeditiously as 
possibje. 

41 It is true aIso that in the prcscnt case thc Accuscd has bocn dctaincd 
two ycars. Howcvcr, considering the nature and the seriousness of 
thc c h : q ~ s ,  the Court dcems that thc length of detention of the 
Accused is still reasonable, not\vithstanding thc duty of the SpeciaI 
Pand  to cxpcdite proceedings within the foIlowing months. And as 
decided in thc case the I'rosecution V U~nbcrtus Ena and Carlos Ena, 
thcrc is an espcctation that the SpeciaI Panel wi1I expedite 
proceedings considering thc reccnt ruling of this Court to allow a 
single judgc to hoId a preliminary haring,  and thc plan of 
establishing two full pancIs deal with scrious crimcs. 

42 The Court rcalizes that the t r i d  of thc Accuscd has becn postponed 
several times, howcvcr none of the postponements have been at the 
request of the Accused or caused by him and the Court also agrees 
with the Defencc that it is not due to failure on behalf of the 
Prosecution, the Defence or the Court itscIf. 

This is in  accordancc with the jurisprudence of the IntcrnationaI 
Tribunals. For example, in the casc of the Prosecutor v Jerome 
Clement 13icamumpaka4 the Court round reasonable in thc 
circumstances the period of two years of detcntion. It stated: cou,-I 
has to haw regard, in1rc.r din, 10 rkc contplexiol ofthe foc~uol or Icgal issues ruis~d by rhe case. 
to flfc corrdzrc~ o f ~ h e  rpplicnrvs and rhe conpercm ourhoriries and to what wns ar s r n b  for the 
former, in addition to contplying wiflt rhe 'reasonable tinre' requirewenr." Und~r  rhesr 
circum.vtoarcc, an& no/ubly ('l) /Ire gruvi<y nnd fac~ual and iegd conrplerip of rke c 1 ~ m - g ~ ~ ~  
upitra r h ~  Accused, (2) the 'kruvily" of the sent~me he mighr k f i c i r g ,  S A D U I ~  !W befourid 
grri//y, (J) the con~pkxi~y uf the join1 pr-uccedings whrch odds !o thr~ir .  o w r d  fcti-glh ar~d (4) rhc 
n~wsssity 10 ddiber-are m d  rendw drci-rion. on 1hr4 pw-win1 Mofiorr.rJ/cd hSy rlw P~rrir.s. r lr~ 
Chamber, ~niudful of the Accused's ri,yAl 10 be lrirrl wilhou~ trndue a'e/ay ~wvi.~iorrcd urrdcr 
Article 2O(Q o/rhe Srartrre, conc1udc.v rhat rhe leng~h cfllte Accused 'S &/curion rernoins wi~h fn  
uccep!ahlc linri~s und in occordarrce wilh ?he in~rrrxrs q f ' r i c e .  " 

43 In light of a11 those reasons, the length of Benjan~in Sarmento's 
detcntion remains within clcceptabIc limits in accordance with the 
interest ofjusticc and international standards of fair trial. 

' Case No. [CTR-99-50-T 



Risk of Flight 

44 This Court has already dccidcd in  prcvious dccision that the nature of 
the aIIcgatio11s against the Ac,cuse,d and thc possiblc pcnaltics cr-catc 
a risk that the Accuscd inay flce to avoid the c r inha l  proceedings5. 

45 In oral submissions, thc Prosecution noted the Defensc's al-, wments 
with relation to the distinctions between thc International Tribunals 
and the SpcciaI Pancl in East Timor. The Prosecution notcd that the 
arguments are bascd upon the assumption that the Accused wiIl not 
flec tbc jurisdiction of the Special Pancls. The Proseculion stressed 
that until this day thcre has been no co-operation whcre suspccts or 
accused persons have bccn indictcd who are outside East Tirnor and 
who h a w  bccn sur-rendered to East Tirnor. The Prosecution strcsscd 
that an accused nlay flee outside East Timor and the Court will have 
to dcpcnd on CO-opcmtion from the government of thc Republic of 
Indonesia. 

46 I t  shall not be a genera1 rule that persons waiting trial be detained in 
custody, but rclease shall be subject to a guarantee to appcar for trial. 
liowever, the risk of flight is rclevant to justify the yretriaI detention. 
And in the present: case, it has been shown that thcrc is a risk that thc 
Accused will flee if released. 

47 It is true that Accuscd had been released once but this was onIy for a 
month and it is for simpIe murder as a crime describing on Section 8 
of RU 15/2000 and Scction 340 of Indonesia Penal Cock. However 
for this stage the Court can't predicate for the f ~ ~ k r r e  because the 
anlended indictment against the Accused is different as crimcs 
against humanity. 

48 The Court is of the opinion that the fact the Accused did not return 
voluntarily from West Timor to East Timor but was arrestcd in thc 
District Same and as mentioned by the Accvsed that his family is 
now living in West Timor. Thcre is no guarantee that if thc Court 
reIeases him he will not t~y to go back there once released. As 
submitted by the Prosecution, thc Accuscd was indictcd with nine 
counts of crimes against humanity. 

49 This Court is thcrcfbse not satisfied that once reIeased, the Accused 
will appear for trial. 

' Spcciol Pancl for thc trial c>[ scrious crimes, ~ h c  Prnscculor v..Jnni francs ;incl 2 nthcrs, 27 Nuvcmhcr 
'00 1 .  



50 For all the above reasons, the Court deems unsubstantiated thc 
rcqircst presented by the Defense for the Accused. 

The Court: 

51 Rejects the request of thc Defcnse. 

52 Decidcs to extend the detention of the Accused for the duration of 
the trial. 

Judge Maria NATERCIK~USM AO PEREIRA, Presiding 


