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I 
Brief report of the facts submitted fo rhe Punrl 

The Public Prosecutor served during thc l ~ t  preliminary hearing held on 11 
May the original and copies of her response to the defencc pr~liminary motion, 
together with a request of amendment of the indictment. She included ApoIinario 
dos Santos as accused; despite he fomlcrly was an cyewitncss in the first indictment. 
She read out the cortclusions nnd alsa submitted B request for Q warrant of arrest 
against Apdinario dos Santos. The requested amendment and the warrant of arrcst 
were on a new statement of  the victim of ithe attempted murdcr; the testimony was not 
coIlected yet and the Public Prosecutor requested the Court to h r  - in closed session 
- that person, present out of the Courtroom. 

She aka asked "clarification with respect to the adrnisslbility as evidcncc of 
statements of the accuscd to the police". 

Finally, she requested the Court should not to disclose thc namc of the new 
accused during the pubiic prcliminnry hearing. 

The defence entirely objected the r q u a t  of amendmen? and the resgonse to 
her prdiminary motion on behalf of Francisco Yedro. For the defenw, Ehat was not an 
amendment, but a new indictment. A new defendant in the charges wouId not only 
delay the proceedings, but would also resuTt in a further delay of 45 days awaiting for 
prelimir~aty Rearing. 
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l .  The Public Prosecutor and its duty of impartiality 
Aftcr the irlvcstignlio~~, the Public Prosccutor shall discharge his or her duty of 

impartiafity tu bring a criminal action before a cornptenl court if'dze result so 
warrants (Section 24.1 UR-2000/30). That means, if the invcs~igaltions previously 
carried out really convey to thc existence of a crime and its perpetrator. Therefore, 
the Public Prosecutor is authorized to the criminal prosccntion only when it was held 
previous investigation that convi~iccd him or her to consider a conduct 3s a crirnc. 
Othenvisc, it would be useless the principle statcd in Section 4.2 UR-2M30/16: "the 
public proswutor shall act without bias and prejudice and in accordancc with their 
impareid assessment of the fact3 and their understanding of thc applicable law in East 
Timor, without improper influcme, direct and indirect, from any suurce, whethcr 
within or outside the civil administration of East Timor". 

The impartiality OF the Public Prosecutor also is revealed in Section 19.7 of 
UR-2000/30. It stares: if "thcrc is sufficient evidencc that a crime has becn 
committed, but the evidence against thc suspect is not sufficient and there is no 
reasonable possibility to bring additional evidence into the case" or "there is 
insuficicni evidcnce that a crimc has been committed" (letters a and c), the Public 
Prosecutor may dismiss the c a x  and requcst thc orbet to relcast of the suspect. One 
could also say, in other words, that the previous investigation by itselfdoes not entitlc 
the Public Prosecutor to submit an indictment, considering the premises provided by 
Scction 19.7 UR-2000/30. Tllcre shall be sufficient evidence against thc suspect. 

As shown, the duty of impartiality may even result in dismissing a casc. Thc 
Public Pmsecutor cannot make a charge regardless previous investigation or whcn 
such investigation has not sufficient grounds to file the indictment. 

2. The Court and its duty to assess the indictment 
UR-2000/30 endowed the courts to Iook over those duties assigned to the 

Public Prosecutor. 
There are at feast Lhrec moments for the Court to role its ongoing rolc in 

assessing the indictment. 
Firstly, whcn the dcfence raises a motion grounded on dcfects in the form of 

the indictment, therefore prior to the cornmenccment of the trial. At that stage, the 
Court could even assess thc lcgal rcquiremcnts of the indictmcnt. Prior the 
commencement of the trial, aIso the PubIic Prosccutor, may amend the indictment, 
but, only with the lcave of the Court (Seclion 32.1 of UR-2000/30). 

Secondly, after the trial has bcgun and prior 10 find dccision in the casc, "if 
thc evidence at trial establishes qualification of the crime or crimes which is different 
than that which appears in the indictment may, at the request of the Public 
Prosecutor, allow the amendmcnt of the indictment" (Section 32.2 of UR-2000/30). 
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The aforemcntioncd ru les  provide that the duty of impartiality of the Public 
Puoswutor and the duty of the Court to control it, together with ~ h c  legal requiremcnts 
o f  the indictments, persist until the end of the procmding~  

The last rno~nent is at the end OC rhc trial: the accused shall not be convicted 
of a crime rhsl was not included in the indictmcnf or which is a lcsser included 
d fence  of  an offence deemed to bc i n c h d d  in the offence statcd in the indictment 
[Sectian 32.2 of UR-2000130). 

The first conclusion is: 
$ha Court shall play ctil indispensable role urr corrtrolling !he indictmr~rt, 

cxpec2ntIy orrfiblr~illrnent oj'the rc.qrrirenlcrzt.~provided by Secliott 24.1 uj'UR-2000/30. 

3. The right of the dclcnce to allege defects in the indictment 
The defence has the right to raise motions at any time, sincc prior to the 

commencenlent of ehc trial. TRosc m ~ t i a a s  may h: 

(a )  prelirrririary, if the matter issued is one of those provided by Icttcrs a, B md u 
of Section 27. & of UR-2000/30; or 

(b) othcrsjbr appropriate wtieh after EI case is assigncd to a ganel or judge, as 
provided by Section 27.2 of UR-2008/31). 

'h allege defects in the form CIF kh: indictment is a classic cxampk of 
preliminary motion (UR-2WW30, Section 27.1 .{U])- 

Thosc dcfccts have their definition by excluding ionc of the eletrmts required 
in Section 24, L. For exampIe, it is absoluteIy faiIing an indictment that states t l ~ c  
accused is Mr. "whatever his name isJ' in pIacc ofwriting the namc and particulars of 
the accused (Section 24. l [a]). Thc Public Prosecutor is not allowcd to present an 
indictment against an uncertain and unidentified person. How many pcrsons namcd 
Joao live in East Tirnor? The particulars of the accused shall be as detailed as 
psibIe  in order to m& sure to the Court the defendant behind the bar is really the 
same one mentioned in the indictment. This is a fair examplc, but likeIy to be tme in 
East Tirnor. 

Second concIi~sion: 
CmfiI the trial has not commenced, the defence may allege failures in the 

indictmwr byfiling motions. 

4. Thc  consequences of rehsing to amend the indictment by tlic Public 
Prosecutor 

On playing such a roIe, the Court shall verify about the alleged defects and 
therefore shall grant the motion with thc purposc of ordering to the Public Prosecutor 
the due amendrncnl. It would make no sense the Court grant the motion and order to 
the ac~usittim to provide thc adjustment and even so the Public Prosecutor stilI couId 
insist remaining with the sarnc words and expressions considcred inaccurate by the 
previous Court decision. 

For instance, thc Public Prosccutor sccrns to be vcry concerned about thc 
individual criminal responsibility. Nevertheless, by reproducing the words of the law 
("to aid, to abet or otherwise to assist"), the Public Prosecutor actuaIly harms the 
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right to a defcnce again51 n "complete and accuratc description of the crimc imputed 
to the accused". 

Thereby, the judgc has the power to mdcr Ihc amendnlcnt, to suggest the way 
to fulfiIl thc requiremenls of law, but not - h e  himself - to amcnd the indictment. I f  
the Public Prosecutor does not agrec about tho rdeased decision, he or she cannot 
refuse to fulfil1 i t ,  but he or she shall file h e  appropriate appcal as providcd by the 
following Section 27.4[b]. 

5.  The power of the judge to dismiss the indictment. 

At this time, onc can make a single question: Is i t  possible to dismiss a 
case before thc trial? 

The answer is conmitted to the judges as providcd in Section 27.3: 

 decision.^ on nrofions, m x p f  as provided in Secrior~s 23 ard 
27.4 oJ !he present replation, are not subjecf fo inidocutory 
appeal. The granthg of a motion to dismiss the cuse for any 
reason shall be deemed afinal deckion ilt the case and shaEl be 
subject to nppeal as providcd in Port W1 of the prpsert? 
r~grrlation. 

This Court has been suggesting to the PubIic Prosccutor to makc the 
amendment by granting prdiminaiy rnotiuns groundcd on defects in t t ~c  indictment. 
This suggestion should bc read indccd as an order. 

However, the ordcr was vain. The Public Prosecutor insists either by using the 
mme inappropriatc expressions or by amending indictments regardless ahc instruction 
released by the Court. 

The penal prosecution is leaded by universal principles of Justice. The 
presumption of innocence [emncously called sometimes as a non-guilty 
presumption) and the right to the due proms of law arisc as one of the most 
imperativc standards in international human rights covenants. Thase principles 
cannot be challenged while interpreting any rule and shall be disseminated 
throughout every section in the ccgurations issued by UNTAET. Judgcs and Courts 
shalI be rhc pledge of thosc principles h11 xcomplishmcnt. If  a policy of one of thc 
parties in trial or a conduct are not conform to them, thc Courl or the judge is entitled 
not to apply it or to decIarc i t  invalid. 

Section 2 of UR-2000/30 provided the right to a fair trial, among many other 
world-known guarantees originated from the due proccss of Iaw principle: 

"All persons shall be equal before thc courts of lau. In thc determinariori of any criminal 
charge against a person or of the rights and obligatioris of a persorl in a suit of law, that person 
shall be cntitlcd to a fair and public hearing by a competent court (. . .)" 
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By insisting in alternative counts and refusing to adjust the statcmcnt of the 
facts to lhc chargcs, thc Public Prosecutor revcals their actions as an abuse of his or 
her right to the prosecution. Thc Public Prosecutor, furthermore, breaks one principle, 
not only a rulc -- thc right to a f%r trial. 

6, The case before the Court and its sdutfon 

In thig very L ~ S C ,  firstly WC had an indictment that does nat Eulfill thc 
requirements set up  in thc Section 241. The Court invitcd thc Public Prosecutor to 
make an amendment. That was an opportunity to remedy a sinlplc irregularity 
through a single amendment. 

The Court agrccs on what stated by the Public Prosecutor in point 7 of 
her response. "The requested amendment d o a  not change in anyway the allegations 
against Francisco Pcdro". That means that the new indictmtnl, ss the former one, 
does not fulfil the requirements pursuant Sect. 24.1 of W.R. 2000130 and does not 
accomplish the order of this Court. 

The Court reaffirms the grounds in the decision rendered on last 4 May. In 
order to avoid repeating what is entirely considercd and recorded, this Pane1 remarks 
that a charge cannot irlcIvde all the possibk alternative conducts provided by the law. 
Moreover, w h  one conduct Eogically excludes me ther. 

In accordance to the jurisprudence of lCTY (lntcrnational Criminal TribunaI 
for the former Yugoslavia), the v& lo assdst, lu c~rnnil, 60 abel or ofkerrvise to 
assist a crime are not all compatible. In fad, an individual can be said to have 
committed a crime when he physically lpcrpetrates the relevant criminal action. As 
opposite, to the commission of a crime, aiding abetting and assisling is a form of 
accessory liability. "Thc act of assistancc needs not to have caused the act of the 

The distinction ktween pr!icipu!iorz in a coninzon criminal plan or 
enterpde,  on one: hand, and aiding and aberiing a crime, on the other, is also 
supported by the Rome Statute for an International Criminal Court. Its Articic 25 
distinguishes between a person who "contributes to the commission or at tempted 
commission of(-..) a crime", where the contribution is intentional and done with the 
purpose of hrthering the criminal activity or criminal purpose of the group or in the 
knowledge oh the intention of the group to commit the crirnc; from a person who, 
"for the purpose of  facilitating the commission of such a crirnc, aids, abets or 

I Prosccufor v, Anto Furundzija, case n. 1T-95-!?/I-T, Judgement May, 10 dcc 1998; Prosecutor v. 
Dngoljub Kunarac, Radornir K a v x  and Zomn Vukovic, case no. IT-96-23-T & IT-96i23/I-T, 
Judgcrncnt 22 Fcbruary 200 1. 
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othenvisc assists in its commission or  its atf~mptcd commission, including providing 
thc mcans for its cornniission". 

Thereforc, thc action of onc perpetrator who conrrxirs or  of more co- 
pcrpctrators who participate in the commission stands scparatc from the conduct of 
abettors and aiders. So different !hat they cannut belung to the same person s h e n  
conlrnitting the same crimc. They are antithelical. 

For the reasons said a b v c  and for those already nicntioned in the prlor 
decision, thc Couri deems that the charges are no1 accurate, pursuant to Sect. 24 of 
U.R. 2000/30. 

Furthermore, the requested amci~dn~cnt - instead of being more accurate, 
clarifying the conducts ofthe accuscd Francisco P d m  - compounded thc viatation of 
the rights of lthe dcfense. In fact, thc Public Prosecutor transfonneil the witness 
ApoEinario dos Santos in accuscd. 

The prosecufion against Aplinario dos Santos was based on "new evidence": 
a witness i v h  was standing out the courtroom during Ihe p d  inlinary Rcasing. 

Even disrcgarding the point tlraf the allegcd ncw accused had no c o u n s d o ~  to 
receive and to rcply the amcndmenl, the fact i h a ~  a witness can bc suddcnIy 
transformed in accused rcvcals both the fcebIc investigations and the rcckttssness in 
thc accusation. The investigation shoukl come before the indictment; Curther 
evidences shall be a rare exception. 

Last but not least, the Court rcrnarks that also the chargc related to 
Apolinario dos Santos repeats the same inaccuracy pointed out above, The Public 
Prosecutor alleged that he was thc vehicle driver who transported the victims and b a t  
he threatened onc of them. Such conducts for sure cannot be defined as commirring a 
crime of murder, sincc arc clearly accessory to the principal imputed to the accused 
Francisco Pedro. 

Rules about the accused statements 

UNTAET Regulations are quite dear a b u l  the weight of the statement of the 
accused during ~ h c  proceedings. 

According to Sect 33-1 of U.R. 2006/36, during the trial, "each party is 
entitIed to caIl witnesses and prcsent evidence". "Urllcss athcrwise ordered, evidence 
at trial shall bc presented in the FolIowing sequence: (a$ zhe statement of the accused, 
i f  he or she chooses to makc a statement; (b) evidence of the prosecution; (c) 
evidcnce of the defence". The use of singular sraremenr and the prcsent tense chooses 
can only mean that letter (a) refers just to the statemcnt of the accused during the 
triat, pursuant ta Sect. 30.4 of U.R. 2000.!30. Othenvise letter (a) would have been 
IikeIy "the sratemenrs the accused chose ro make btdrirtg the investigatiorr". 

This interpretation is confirmed by Section 33.3 of U.R. 2000/30, which 
r e q u i ~ s  that "evidence shall be prcscnred in the most direct manner possible". 
Obvious!y the statemcnt made in front of the pdicc is not the most direct manner 
possible 10 present tkc statement of the accused to the Court. 
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M O P ~  than that, Scctioln $3.4 of  U.R. 2 W 3 0  pruvidw a h u i  the previous 
btnkments o f  the accu.wb, saying lhat "a statement or confession made by thc accused 
bcforc an Investigating Judge may be admiltcd as cvidcnce if.. .". Tbat is, in other 
cases, ~ I I C  prcvious statcmcnts cannot 2k' adrnittcd as cuadence. 

This means that, nTrtRe accused chmses not to make a Staterncnt during the 
[fial, tlh6 judge can use as cvidcncc only ehc slatements n~ade  in Uront of thc 
investigating judgc and not Ihwe madu in front af the golice an&r thc Public 
Prosmutor. 

Ia the ~ w m s e  to what nrgunwnts the Public Prosecutor, thc j~~dgments OF this 
Court ba not rely on h s c  stctterncnts collecfd before ihe p i i c t .  Inbecd, the Court 
aIrcady admitted as cvidcnce anly thr statenxnk made by thc accused during the 
prdirnhary hearing (cascs: P.P. VS. ,hh?.? Fefnunda,  vs. C~F/Q.T Soarcs 
C c s r ~ n o ~ a  and P.P. vs. Manuel P,&J &W) bccausc bdicves that tile sfatcrnents made 
in front the Pancl have the same !cgd value of t h s c  madc in h n t  of the 
investigating Judgc, pursuane 2 0  Sect. 24.3 d W . R .  2Q00!,70. 

The s a w  can h said for the statcnlcnt madc in fmnt of rthe Pancl during the 
review hearing s h u t  extension of dctcntion, pursuant to Sect. 20.1 1 and 20.12 of 
U.R. 2000!30. 

For these are thc d e s ,  the only statements of'the accused that can bc dccmed 
as evidence are chose made in front of' a judgc: [a) the investigating Judgc during dhc 
investigation, (b) the Panel nRer the submission of khe indictment or during a review 
hcaring a b u t  pretrial dcten'tjcm, [c) the Panel during the PseIiminnry hearing and, 
finally, (6) the Pancl during the t M ,  

This is consistent with the principle of fair Iriat: the only statements that can 
be used arc those co!Iwted by a thirll n x l  irnpzrtiai party - the judge or panel - iz the 
prescnce uf both the Public Prosecutor fincl the Defence CounseI. 

There is only one exception: in the pmeeding of admission of guilt, any kind 
of statement .can bc uscd as evidence [Qct. 24A. 1, (c), (iirl]. But the exception prcwcs 
thc mlc, and i t  is consistent with the dccision QT the accused that pleaded guilty tcl the 
charges, afier the jrrdge determined whether he/she urrderstmd (he nafure nand 
conseqi~ences of the admissian of guib and heishe had srflicient consuhfion with 
dgence counsei. The consuttatim and thc consequences include the lcgal value of 
prior S taternents as evidermcc. 

PIowevcr, i t  cannot bc said that the statements made in front of the police 
andor  the Pubfic Prasecu'Lsr are usekss. 

First of all, they are part of the investigation and thcrcforc thc basis for thc 
prosecution of the accused and for the alleged charges. 

They can bc aIso used to assess the ground for the detention, pursuant to Sect. 
19.1 and 20.7 U.R. 2000!30. 

IV 

After the aforementioned reasons, the Special Panel decides: 
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to reject the requested arncrldnlcr~t of the indictnioiit prcscrltcd by thc Public 
Prosecutor (to transforni t11c wifncss Apolinario dos S m b s  in  accused), and 
cansequently also to dismiss the request of warrant of arrest; 
to dismiss thc CNC r e l a r d  to the accustd Francisco Pedro alios Chico, 
consequently aka to revoke the subslirtule measures; 
to ardcr to the Court clcrk to hand back the filu to the Public Prosecutor; and 
to confirnr that the sratemenls of the accused beforc the police cannot be 
dccrnecl as evidencc during rhc trial 

Onc copy of h i s  decision shall be prcviousIj, served to the partics in order to 
avoid a l imeconsuming announccrncnt and  translalion during the hearing scheduled 
to ncxt Wednesday, 23. 

Rendcrml in chamber, 
Dated in Dili, on 22 May 200 1. v'- 

Judge MARTA NATERCIA, Presiding 

Judge Martelo DoIzani DA COSTA, 

Judge Luca L. F E W R O ,  Member I 
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